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IN THE 


United States Court of Appeals 

For. the District of Columbia 


IRVING WENIG, Petitioner 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 


No. 9818 


ON PETITION FOR REVIEW OF THE DECISION OF THE 
TAX COURT OF THE UNITED STATES 

BRIEF FOR THE PETITIONER 
Jurisdiction 

This is a petition to review the decision of The Tax Court 
of the United States entered on December 29,1947 ordering 
and deciding that for the fiscal year ended January 31,1942 
there is a deficiency in income tax in the amount of 
$30,193.03. The petition for review was filed on March 
4, 1948 pursuant to the provisions of sections 1141 and 
1142 of the Internal Revenue Code. On February 12, 
1948 the parties herein stipulated that the decision be re¬ 
viewed by this Court. 

Questions Presented 

(1) Is the partnership of D & W Metal Products Com¬ 
pany entitled to recognition for Federal income tax pur- 
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poses for the fiscal year ended January 31, 1942 in view of 
the uncontested and uncontradicted evidence of the forma¬ 
tion of the partnership in fulfillment of the prior agreement 
of the parties that the wife was to become a partner in con¬ 
sideration of: 

(a) Ruth Wenig’s contributions of capital originating 
with her; 

(b) Ruth Wenig’s contributions of vital services in in¬ 
venting and designing the products manufactured 
and sold by the business prior to the formation of 
the partnership, and the uncontradicted evidence that 
the original capital of the partnership and its income 
were directly attributable to such contributions of 
capital and services. 

The Tax Court answered “No”. The petitioner con¬ 
tends the answer should be “Yes”. 

• 

(2) Did Ruth Wenig have any interest whatsoever in 
the earnings of the partnership of D & W Metal Products 
Co. in the taxable year? The Tax Court answered “No;” 
the petitioner says the answer should be “Yes”. 

Statement of the Case 

The facts hereinafter set forth are as found by the Tax 
Court (appendix infra) unless otherwise indicated. 

The petitioner is an individual with offices at 230 Menida 
Street, New York, New York. He filed his income tax re¬ 
turn for the fiscal year ended January 31,1942 with the Col¬ 
lector of Internal Revenue, 110 East 45th Street, New York, 
New York. 

The petitioner came to the United States from Austria in 
1921 at the age of twenty. He was unable to speak the Eng¬ 
lish language at that time and had no business education or 
training. (Tr. 57-58.) He and his wife, Ruth Wenig, were 
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married July 2, 1927. Prior to his marriage, he had been 
employed in about thirty different employments (Tr. 58), 
and at the time of his marriage was employed as foreman 
for the United Metal Box Co. at compensation of $55 per 
week. 

Ruth Wenig was tw r enty years of age at the time of their 
marriage, was a high-school graduate and was employed as 
a billing clerk with a cotton converting concern. She took 
a commercial course in high school. (Tr. 14.) The Wenigs 
have two sons, born about 1929 and 1930. 

About two months after their marriage in July 1927, 
Ruth Wenig persuaded the petitioner to quit his employ¬ 
ment and to start a business. (Tr. 16, 59.) To obtain the 
capital to start this business, Ruth Wenig turned over her 
engagement ring to the petitioner, and he borrowed $350 on 
the ring. The ring was never redeemed. (Tr. 60.) With 
this money the petitioner purchased some second-hand ma¬ 
chines which he and Ruth Wenig repaired. At about the 
end of 1927 the petitioner gave up his employment and went 
into business with a partner, Joseph DeBianco, in manu¬ 
facturing metal products. Within a year (eight to nine 
months) DeBianco left the business, as his wife insisted 
that he obtain employment which insured him of an income. 
(Tr. 17,61.) In order to continue the business, Ruth Wenig 
obtained employment as a bookkeeper and sales clerk from 
about 1927 to 1930, devoting her earnings to paying the liv¬ 
ing expenses. Until about 1930 Ruth Wenig did the clerical 
work, billing and bookkeeping for the business in the eve¬ 
nings. 

In about 1931 or 1932 petitioner and one Williams formed 
a partnership and incorporated the business under the name 
of D & W Metal Works, Inc. In 1932 or 1933 the petitioner 
bought out Williams’ interest for $200.00 in cash advanced 
by Ruth Wenig and $1,000.00 in trade. 
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In 1933 an insurance company brought action against the 
corporation for an unpail bill and obtained judgment and 
execution by virtue of which a Marshal of the City of 
New York on June 8,1933 sold the property of the corpora¬ 
tion for $52.50. The petitioner bought it from the purchaser 
at the sale for $100.00 advanced to him for that purpose by 
Ruth Wenig. This advance by Ruth Wenig was made by 
her upon the express understanding and agreement of the 
petitioner that he would make her a partner in the business 
and that from that time on there would be no outsiders in 
the business. (Tr. 21,66.) The business was thereafter op¬ 
erated under the name of D & W Metal Products Company. 
(Tr. 130.) 

In 1935 the petitioner sought a loan from the bank and 
informed the bank’s representatives that Ruth Wenig was 
in business with him on a partnership basis. The bank re¬ 
quested, and Ruth Wenig signed a guaranty of any loans 
made in the name of D&W Metal Products Co. The peti¬ 
tioner on several occasions during this period advised his 
attorney that he was under an obligation to his wife, Ruth 
Wenig, to make her a partner in the business. (Tr. 67, 111.) 

A partnership agreement was drawn up by the petition¬ 
er’s attorney in 1937, but was not executed. Likewise, a 
certificate to the effect that petitioner and his wife were do¬ 
ing business under the assumed name of D&W Metal Pro¬ 
ducts Co. was drawn up, but not executed. 

In 1937 the petitioner erected a building in which the 
business was thereafter carried on. The title to this prop¬ 
erty was taken in the petitioner’s name and so remained in 
the taxable year. 

The principal product of the business was a metal radia¬ 
tor cover sold to home owners and dealers for show rooms 
or homes. It was found that this product could not com- 
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pete successfully with a wooden cover which sold for a much 
lower price. The petitioner and Ruth Wenig considered the 
problem and decided that something should be done about 
the matter. A canvass of the radiator field was decided 
upon and was made. It was discovered that the wooden 
covers were being sold for around $12.00 to $12.50. j The 
type of enclosure being manufactured by D&W Metal 
Products Co. at that time could not be sold for less than 
$23.00 to $28.00 depending upon size, and the petitioner 
could not figure any way to compete with the wooden 
cover. (Tr. 24-27, 69.) 

In the latter part of 1935 or 1936 Mrs. Wenig, after 
giving considerable thought and study to the problem, 
conceived the idea of manufacturing a radiator enclosure 
so that the front grille could be stamped out of one sheet 
of metal which eliminated welding several pieces of metal 
together, eliminated installing purchased grilles and of 
keeping a large supply of these grilles on hand. (Tr. 24, 
25.) These changes permitted reductions in the selling 
price of the product by about 50% (Tr. 70), and large 
quantities were thereafter sold torealtors and building 
contractors. 

In consequence of this new type of radiator enclosure 
introduced by Ruth Wenig, sales of the product increased 


as follows: 

Fiscal Year 

Ended Amount 

January 31, 1936.$ 50,691.26 

January 31, 1937. 105,579.46 

January 31, 1938. 158,987.69 

January 31, 1939. 154,581.89 

January 31, 1940. 222,515.39 

January 31, 1941. 227,722.00 

January 31, 1942. 279,520.53 
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In 1938 the manufacture of undersink cabinets was com¬ 
menced. Ruth Wenig did not like the original design (Tr. 
30, 31, 71) and suggested improvements in design, ad¬ 
vising that the space be covered to the floor and that a 
shelf and towel bar and a removable tray be installed. These 
improvements were incorporated in the cabinet, and a 
substantial volume of such cabinets was made and sold. 
Sales of this product were as follows: 


Fiscal Year 

Ended Amount 

January 31, 1939.$ 29,978.26 

January 3-1, 1940. 93,670.51 

January 31, 1941. 129,624.28 

January 31, 1942. 197,473.75 

The net income of the business increased as follows: 

Fiscal Year 

Ended. Amount 

January 31, 1936.$ 7,469.56 

January 31, 1937. 18,375.32 

January 31, 1938. 32,469.22 

January 31, 1939. 19,531.74 

January 31, 1940. 42,376.33 

January 31, 1941. 52,096.86 

January 31, 1942. 119,786.52 


In the manufacture of the company’s products, paint is 
applied to them by means of a spray. Under the method 
of spraying formerly used, only two men could work in 
the same room at the same time because of the strong paint 
fumes. They were obliged to wear masks, but even then 
the fumes were detrimental to health. A great deal of 
the paint was sprayed on the walls and floors and could not 
be reclaimed. (Tr. 33, 34.) 

Ruth Wenig suggested changes in the spray room which 
resulted in efficiency in the spraying process, lessening 
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the health hazard, and the saving of paint. She suggested 
that a stream of water be run through the spray room which 
eliminated the paint fumes. The result of this was that 
thereafter from six to eight men could work in healthy 
surroundings in the same space which only two could form¬ 
erly work. At the time of the hearing of this proceeding, 
the company was installing a method of reclaiming paint, 
which method had been suggested by Ruth Wenig. (Tr. 
33, 34.) 

On February 1, 1941 the petitioner and Ruth Wenig 
executed an agreement of partnership (Ex. 5) providing 
for equal division of the profits of D&W Metal Products 
Co. and further providing that the capital of the part¬ 
nership should be the present assets of the D&W Metal 
Products Co. A certificate of doing business as a part¬ 
nership was filed pursuant to the laws of New York. (Ex. 
6.) The parties were given equal rights in the business 
bank account (Tr. 38, 52), and Ruth Wenig has never 
been restrained by the petitioner from making withdrawals 
from the business account. (Tr. 72.) The petitioner has 
always paid for all family living expenses out of his own 
funds, except in the early days when the business was get¬ 
ting started and Ruth Wenig had outside employment. 
(Tr. 19, 39, 102.) In 1941 Ruth Wenig again guaranteed 
the company’s account with the bank in an unlimited 
amount, and obligated herself on company notes of 
$55,000.00 and guaranteed customer s* paper discounted in 
the amount of $13,700.00. (Tr. 55, 56.) 

The net profits of the business for the fiscal year (Feb¬ 
ruary 1, 1941 to January 31, 1942) were $119,786.52. Of 
this amount $78,592.02 was credited to petitioner’s capital 
account, $37,397.52 of this amount was paid to the peti¬ 
tioner as commissions on sales made by him, by agreement 
between him and Ruth Wenig, (Tr, 40, 86, 137.) The 
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balance of $41,194.50 represented the petitioner’s one- 
half share of the company’s net profits for the year. The 
sum of $41,194.50 represented Ruth Wenig’s one-half share 
of the company’s profits and was likewise credited to her 
account. The business of D&W Metal Products Co. con¬ 
sisted of the manufacture and sale of the radiator en¬ 
closure and undersink cabinets. In the year 1941 there were 
50 or 60 employees, including foremen, salesmen and pur¬ 
chasing agents. (Tr. 32, 33.) 

Ruth Wenig had on numerous occasions prior to Feb¬ 
ruary 1, 1941 insisted that the petitioner execute a written 
agreement of partnership, and the petitioner realized he 
had an obligation to make her a partner in the business. 
(Tr. 21, 67.) 

In 1946 a corporation, I. Wenig and Sons, Inc., was 
organized which early in 1947 purchased the assets and 
business of the partnership. The corporation issued a note 
to Ruth Wenig and one to the petitioner, payable in May, 
1948, each in the amount of $15,280. It also issued ten- 
year debenture bonds in the amount of $50,000, of which 
$25,000 face amount was issued to Ruth Wenig and the 
same amount to the petitioner. The balance of the pur¬ 
chase price, $2,365, was paid by issuing a check for 
$1,182.50 to Ruth Wenig and a check for a like amount to 
the petitioner. (Tr. 144.) 

Ruth Wenig acquired, for cash, one-half of the voting 
stock of the corporation, and the petitioner acquired the 
other one-half for cash. The corporation also issued 500 
shares of Class B stock, of which Ruth Wenig purchased 
for cash 200 shares, and the petitioner purchased for 
cash 150 shares in his own name and 130 shares in the 
names of trusts for his two sons. (Tr. 142, 143.) 
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Statement af Points 

1. In tha fiscal year ended January 31, 1942 the D&W 
Metal Products Co. was a partnership in which the peti¬ 
tioner and his wife, Ruth Wenig, had equal interests in the 
profits. 

2. The Tax Court erred in failing to find that in the 
taxable year the petitioner and Ruth Wenig were partners 
in the D&W Metal Products Co., each having an equal in¬ 
terest. 

3. Alternatively, the Tax Court erred in failing to find 
that Ruth Wenig, if not a partner in D&W Metal Products 
Co., nevertheless had an equitable interest in the business 
and its earnings. 

4. The Tax Court erred in its conclusion that the profits 
of D&W Metal Products Co. were income taxable entirely 
to the petitioner. 

» 

Summary of Argument 

The Supreme Court of the United States has stated the 
issue involved in husband-wife partnerships is who was 
the earner of the income and this depends upon whether 
the parties intended to carry on the business as partners. 
The fact that the wife contributed either capital or ser¬ 
vices to a business which contributions resulted in the 
production of income justifies recognition of the partner¬ 
ship provided the interest which the wife obtained was 
real and not a sham. The facts in the Wenig case bring it 
within this recognizable class of husband-wife partner¬ 
ships. 

The Tax Court erred as a matter of law in deciding that 
Ruth Wenig had made no contribution of capital or vital 
services to the partnership of the D&W Metal Products Co. 
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It held that the contributions which she made to the 
business in prior years and which resulted in substantial 
income during the taxable year were “not made as a part¬ 
ner.” The Tax Court held, therefore, that Ruth Wenig 
had made no contribution of either capital or services to 
the partnership. The decided cases hold that contribu¬ 
tions made by an individual to a business in prior years 
which remain in that business and produce income con¬ 
stitute contributions of capital and services to a partner¬ 
ship formed out of the existing business. 

The partnership interest which Ruth Wenig obtained in 
the taxable year was not merely a paper transfer for tax- 
savings purposes of an interest in a business built up 
solely through the efforts of the petitioner. She had 
earned a right to become a partner and had been promised 
a partnership interest in consideration for her contribu¬ 
tions of capital and services to the business. The petitioner 
received adequate consideration for the interest obtained 
by Ruth Wenig and it was error for the Tax Court to con¬ 
clude that she acquired that interest as a gift from the peti¬ 
tioner. 

In the alternative, the petitioner contends that even if 
Ruth Wenig did not become a partner, as that term 
is used in the revenue laws, in the business of D&W Metal 
Products Co., she, nevertheless, was entitled, under decided 
cases, to an interest in the earnings of the business by rea¬ 
son of her prior contributions of capital and services which 
produced income during the taxable year, and the Tax 
Court erred in its conclusion that the whole of the income 
of‘the D&W Metal Products Co. was taxable to the peti¬ 
tioner. 

The question presented is one of law, and this court’s 
scope of review is not limited by the so-called Dobson rule. 
Review of this proceeding is now governed by the Adminis¬ 
trative Procedure Act. 
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ARGUMENT 

I 

The partnership in this case is one that is recognizable 
for income tax purposes under decisions of the Supreme 
Court and other courts. 

Tlie United States Supreme Court has clearly enunciated 
the circumstances under which a wife will be recognized as 
a partner of her .husband under the income tax statutes. In 
Commissioner v. Tower, 327 U. S. 280 (1946), the Court 
stated that the issue involved is “who earned the income 
and that issue depends on whether this husband and wife 
really intended to carry on business as a partnership.” (p. 
289). The Court also said that (p. 290): 

“There can be no question that a wife and a hus¬ 
band may under certain circumstances become part¬ 
ners for tax, as for other purposes. If she either in¬ 
vests capital originating with her or substantially con¬ 
tributes to the control and management of the busi¬ 
ness, or otherwise performs vital additional services, 
or does all of these things, she may be a partner as 
contemplated bv 26 U. S. C. A. 1945 Ed., sections 181, 
182, * # 

In that case and in another case decided on the same day 
(Lusthav-s v. Commissioner , 327 U. S. 293), the Court re¬ 
fused to recognize alleged partnerships on the ground that 
they were devices arranged purely for tax purposes and 
that the parties never really intended to carry on business 
as partners. 

In the Tower case, the business had been built up solely 
by the husband. The wife had never performed any ser¬ 
vices for the business, and she had not contributed any capi- 

• • 

tal originating with her. Prior to the formation of the 
partnership, the business was conducted in corporate form, 
and the husband owned all but five shares in the corpora- 
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tion. For the purpose of minimizing taxes, the corpora¬ 
tion was liquidated, and the alleged partnership was 
formed. The husband transferred a block of the corporate 
stock to the wife on condition that she pay over to the 
partnership the corporate assets represented by her stock 
in the corporation. The wife was prohibited from partici¬ 
pation in the conduct of the business. Her share of the 
partnership income was used to defray family expenses. 

In the Lnsthaus case, the husband made a loan of $50,000 
to his wife upon condition that she contribute that amount 
as her share of the capital of the alleged partnership. The 
loan was to be re-paid only from profits of the business. 
■She had rendered no services except to help out when 
needed, and there is no evidence to indicate that she ever 
was needed. 

In contrast with the facts in the Towc.r and Lusthau? 
cases, we find here that Ruth Wenig did contribute sub¬ 
stantially to the business which was operated in the tax¬ 
able year and that the income of the taxable year was 
earned because of her prior contributions to the business. 
She contributed the original capital with which the busi¬ 
ness was founded. She again contributed capital in 1933 
with which to rescue the assets of the business after the 
business had failed under the petitioner’s management. It 
was only by reason of this contribution of capital originat¬ 
ing with her that the business was continued at all. She 
contributed services at the beginning of the business in 
helping the petitioner repair the machines with which the 
business was started. She contributed valuable and vital 
services in designing the radiator covers which thereafter 
became the largest single factor in the company’s busi¬ 
ness and the sales of which resulted in the most substan¬ 
tial part of the income. She further contributed valuable 
and vital services in redesigning and improving the under- 
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sink cabinets which also became an important factor in the 
business. She made additional contributions of services 
in bringing about time saving and money saving improve¬ 
ments in the spray room where the company’s products 
are painted. Ruth Wenig’s investments of “capital origi¬ 
nating with her,” her participation in the “management of 
the business” and her performance of “vital additional 
services” are clearly established facts. It is submitted 
that the existence of these facts brings this case squarely 
within the recognizable class of husband-wife partnerships 
referred to by the Supreme Court in the Tower case. 

In determining whether the petitioner and his wife in¬ 
tended to carry on the business as partners in the taxable 
year as distinguished from prior years not in issue—a fact 
which the Tax Court failed to find one way or the other— 
the uncontradicted and undisputed evidence is that: 

(1) A written agreement of partnership was executed 
in fulfillment of the prior agreement to do so and a certifi¬ 
cate of partnership filed pursuant to the laws of the State 
of New York. 

(2) Both petitioner and his wife were entitled to draw 

on the partnership bank account and to negotiate loans in 
their individuals names on behalf of the business. (Tr. 25, 
38,52.) ' 

(3) Petitioner at no time restrained his wife from with¬ 
drawing partnership funds. (Tr. 72.) 

(4) Ruth Wenig drew checks on the partnership ac¬ 
count. (Tr. 90.) 

(5) The petitioner paid for the family living expenses, 
and Ruth Wenig’s share of the earnings was not used for 
family purposes. (Tr. 39, 102.) 

(6) Separate capital accounts were kept on the partner¬ 
ship books reflecting the capital accounts of both Ruth and 
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Irving Wenig, and the earnings were credited to the re¬ 
spective capital accounts throughout the period of partner¬ 
ship. (Tr. 130,131.) 

(7) Except for salary paid to Irving Wenig in 1941, 
Irving and Ruth Wenig’s drawings from the partner¬ 
ship’s net earnings have been maintained in equal propor¬ 
tion. (Exhibits A and B.) 

(8) Borrowings from the bank for the partnership busi¬ 
ness have been on the (personal guarantee of both Ruth and 
Irving Wenig. (Tr. 55, 56.) 

(9) There were fifty or sixty employees employed in 
the business in 1941. Ruth Wenig had a thorough knowl¬ 
edge of the business acquired through years of active in¬ 
terest and attention to the business. She continued her 
activities in behalf of the business as in prior years and 
developed a process for fume elimination and paint re¬ 
clamation (Finding of Fact, page 4) which was beneficial 
to the health of the employees, permitted more men to 
work in one room, and is expected to result in a consider¬ 
able saving of paint. (Tr. 33, 34). 

(10) Ruth Wenig obligated herself during 1941 with the 
bank to the extent of $63,700.00 for funds borrowed and 
used in the business. (Tr. 55, 56). 

(11) On dissolution of the partnership, January 31, 
3947, the proceeds from the sale of the partnership assets 
were distributed to the partners in liquidation of their capi¬ 
tal accounts as shown on the partnership books. (Tr. 145, 
147.) Ruth Wenig has continued to be an equal holder of 
voting stock with the petitioner in the successor corpora¬ 
tion. (Tr. 142,143.) 

Other courts have recognized husband and wife partner¬ 
ships where the contribution of the wife consisted of either 
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her own capital or services. The case of Weizer v. Com¬ 
missioner, .Fed. (2nd).(C. C. A. 6, 

January 26,1948), reversing a memorandum opinion of the 
Tax Court, involved facts similar to the present case. In 
that case, as here, the husband was an immigrant and at¬ 
tended night school a short while after coming to the United 
States. In both cases the husbands worked in various fac¬ 
tories at rather menial tasks. In both cases the taxpayers 
married girls who were American citizens and had a high 
school education and some business experience. In the 
Weizer case the husband started in the business of deal¬ 
ing in scrap materials. He needed funds, and Mrs. Weizer 
turned over to him an initial sum of $500.00 which he used 
in the business. She later made additional cash contribu¬ 
tions. She contributed services by working in the office 
where she handled telephone sales and, with the aid of a 
girl, took care of the customary office matters. The business 
was started in 1915. There was no express contract, oral 
or written, prior to 1042 between Mr. and Mrs. Weizer 
to carry on the business as a partnership. They did not 
think that written articles of partnership were necessary, 
although they discussed the subject with their attorney. A 
partnership agreement was executed on January 2, 1942. 
The taxable year involved was the year 1941. The Circuit 
Court reversed the Tax Court and-held that a recognizable 
partnership existed in the year 1941. In so holding, the 
Circuit Court pointed to the capital contributions made 
•by Mrs. Weizer in the early years of the business and to 
the fact that thereafter she performed vital additional ser¬ 
vices which were instrumental in building up the business. 

In the case of Lawton v. Commissioner, 164 Fed. (2d) 380, 
the Sixth Circuit Court of Appeals again reversed the Tax 
Court (6 T. C. 1093) for its refusal to recognize the partner¬ 
ship interests of a wife and two daughters based on ser¬ 
vices rendered for the most part in prior years. The Law- 
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ton partnership was formed upon the dissolution of a prior 
corporation in which the wife and daughters held stock. 
Mrs. Lawton had performed substantial services for the 
corporation, but only rendered minor services for the part¬ 
nership, such as assisting with the preparation of pay¬ 
rolls on two or three days a week. Her services to the 
partnership were a negligible factor in the production of 
income. The Tax Court refused to recognize the substantial 
services in prior years as the basis for a valid partnership 
and said in part (page 1103): 

“Here the individuals named contributed nothing 
to the capital of the business. Their supposed contri¬ 
butions consisted solely of their respective shares in 
the corporate assets as represented by the stock pur¬ 
portedly given to them. * * * There is no evidence 
that petitioner’s wife or daughters in any way par¬ 
ticipated in the management or control of the business. 
No more is there evidence of those ‘vital additional 
services’ characterized as essential by the Supreme 
Court.” (Italics supplied.) 

The Circuit Court, in reversing the Tax Court, held that it 
was arbitrary to overlook the fact that Mrs. Lawton had 
contributed valuable services to the prior corporation, the 
benefit of which services inured to the partnership and 
contributed to its success. The Circuit Court said (page 
385): 

“In considering the income of the partnership to be 
due entirely to those who made the mere technical, 
mechanical contributions to the business, it would be 
arbitrary to overlook the fact that the realized gain and 
prosperity of the partnership were due in substantial 
measure to the building of the corporate business to 
which Mrs. Lawton, certainly, and her daughters, with 
almost equal certainty contributed.” (Italics supplied.) 

In this quoted language the Circuit Court recognizes as 
sound the position taken by the petitioner in this appeal 
and points out the error of the Tax Court which we contend 
is the error made in this case; namely, the refusal to recog- 
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nize services prior to the taxable year as the ground for a 
valid partnership. 

Even where the wife’s interest originates as a gift from 
her husband, she is nevertheless recognized as a partner 
where she renders services which are helpful to the busi¬ 
ness. This is the effect of the decision of the Circuit Court 
of Appeals for the Fifth Circuit in Knott v. Allen, 

Fed. (2nd) , decided on March 12, 1948. In that case 

the husband had operated a school prior to the taxable 
years in partnership with an outsider. In 1938 he bought 
out the interest of his partner, and for the next year he oper¬ 
ated the school as sole owner. Because of limited financial 
resources and relatively meager professional education, he 
considered admitting an outside partner to the business. 
His wife objected to this proposal, and assured him that 
together they could build the school into a bigger, better 
and more profitable institution. Mr. Knott thereupon gave 
his wife a one-half interest in the school. In April 1939 
Mr. and Mrs. Knott signed a partnership agreement which 
provided that Mr. Knott would devote his entire time to 
the business and his wife would devote only such time as 
appeared to the best interests thereof, but that she would 
assist in any financial and credit arrangements that might 
become essential. Mrs. Knott made available to her hus¬ 
band her own personal financial resources and credit, which 
facilitated his purchase of the interest of his former part¬ 
ner. The Circuit Court found that Mrs. Knott made “valu¬ 
able contributions” to the business and was “largely re¬ 
sponsible” for the inauguration of progressive policies. 
During the war years she procured a contract to train per¬ 
sonnel stationed at an army camp which brought in tuition 
fees of several thousand dollars. The Circuit Court sus¬ 
tained the District Court in holding that a valid partner¬ 
ship existed in the years 1939, 1940 and 1941. The Court 
said: 
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“"We are of opinion substantial evidence supports 
the finding of the jury that a valid and bona fide part¬ 
nership existed between the taxpayer and his wife, 
which was entitled to recognition for tax purposes.” 

The Fifth Circuit refused to deny validity of the partner¬ 
ship merely because the wife had acquired her interest by 
way of gift. Despite the gift, the partnership was recogniz¬ 
ed because the wife contributed to the success of the enter¬ 
prise, through making available to the partnership her 
credit, her institution of progressive policies and bringing 
income to the business. 

The Tax Court itself, in other cases, has recognized the 
validity of family partnerships based on contributions of 
capital and/or services. In the case of Willis B. Anderson , 
6 T. C. 956, the husband had unsuccessfully carried on a 
business with outsiders as partners prior to 1940. Begin¬ 
ning in 1939 the business was a sole proprietorship operated 
under a company name. According to the findings of the 
Tax Court, 

“In the summer of 1940 the company was in distress¬ 
ing financial condition. The machinery was mortgaged 
and no new orders were expected that year due to the 
seasonal nature of the business. Petitioner had no 
more money to invest.*’ 

The wife borrowed $1,000 which she offered to put into the 
business on condition that she be made an equal partner 
with the husband. The husband agreed to this, the wife 
advanced the money, and a partnership agreement was 
executed. Prior to the formation of the partnership, the 
wife had regularly aided the husband, and thereafter she 
“took care of the office end of the business.** During the 
taxable year, 1941, the existence of the partnership was not 
disclosed to outsiders; the husband signed employer’s tax 
returns and a chattel mortgage on tools and equipment as 
owner of the company. Despite this evidence of sole pro¬ 
prietorship, the Tax Court held that a partnership existed 
between husband and wife. It said, in part: 
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“The evidence shows that the petitioner’s wife con¬ 
tributed both capital and services to the business. We 
have observed that prior to 1941, when they were re¬ 
conditioning junked machines, she aided in cleaning 
and painting the machines and preparing them for use 
and, later, operated a shaper and drill press. During 
the taxable year she took care of the office, doing the 
letter writing, filing, matching the shippers’ and re¬ 
ceivers’ invoices, telephone work, purchasing, and gen¬ 
eral office work. She also figured the pay roll. 

“There is nothing in the record to suggest that the 
partnership was a mere device for tax avoidance be¬ 
cause of high profits. In fact, in the summer of 1940 
the business had reached a low ebb. The petitioner was 
without funds and had no orders for machine work, the 
work which later produced the large profits here in¬ 
volved. It is uncontradicted that the suggestion that 
a written partnership agreement be entered into orig¬ 
inated with Mrs. Anderson, who insisted on it as a 
condition of her investing her money in the business. 
She also insisted on confining the operations to the 
work of machining parts.” 

Herein we see a close parallel to this case. 

In the case of Nick Kovalchick, et al., (Memo, opinion en¬ 
tered June 19,1945, C. C. H. Dec. 14, 639M) the taxpayer’s 
wife, Fannie, and brother, Mike, started working with him 
in his business when it was very small, and he promised 
them an equal interest in it when it became more prosper¬ 
ous. In 1936, when the taxpayer was threatened with a 
damage suit, his wife and brother executed a partnership 
agreement and the taxpayer transferred the business assets 
to that partnership. The Tax Court held a valid partner¬ 
ship existed in which the taxpayer, his wife, and brother 
were partners, despite the Commissioner’s argument that 
the arrangement was conceived to defraud creditors and 
should be ignored. The Court said: 

“ * * * But the idea of the partnership was not borne 
of fraud. It was only the keeping of a promise. The 
making and meeting of that commitment was only sim¬ 
ply justice to Fannie and Mike through whose efforts, 
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otherwise uncompensated, the business had grown up 
and prospered. It was the only basis and was the con¬ 
sideration for the continuance of the connection of Fan¬ 
nie and Mike with the business. 

• * • 

n • • • Whatever success the business enjoyed while 
it was conducted by Nick Kovalchick, as an individual, 
was due to the services of the 3 individuals who later 
composed the partnership. Both Fannie and Mike had 
contributed their fair share towards building up the 
business. It was not unnatural, under the circum¬ 
stances, that Nick realized that rewarding Fannie and 
Mike in accordance with his promise so to do, by creat¬ 
ing the partnership with them as equal members, would 
promote the progress of the business and secure its 
future.” 

In this case the Tax Court recognizes that Ruth Wenig 
made contributions of capital to the business. It finds that 
the business was started with the proceeds realized from 
pawning her engagement ring. It finds that she advanced 
money to buy out the interest of her husband’s associate in 
the business, and also that later she advanced the funds to 
buy back the business assets. 

The Tax Court also recognizes that Ruth Wenig con¬ 
tributed services to the business. It finds that she helped 
repair the machines with which the business was started; 
that she did clerical work, billing and bookkeeping for the 
business in the evenings; that she devised the method of 
manufacturing which led to the success of the business; 
that she contributed to the improvement of the design of 
products; and that she suggested improvements in the 
painting process. 

In spite of its recognition of the above facts, and in the 
face of the decided cases above cited, the Tax Court refused 
to recognize that Ruth Wenig was a partner in the business 
in the taxable year. Why? Because, so it says, this 
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case resembles the cases of Edwin F. Sandberg, 8 T. & 423, 
and Bradshaw v. Commissioner, 150 Fed. (2d) 918. 

In the Sandberg case, the taxpayer and wife had married 
in 1925. For some time prior to 1941, the taxpayer had 
been engaged in the contracting business. Mrs. Sandberg 
“never, at any time, contributed any of her own capital” 
either to the business conducted in the individual name of 
the taxpayer or to the partnership organized in 1941. Of 
her services the Tax Court says (p. 429): 

“Her services, excluding contributions to the first 
house, as set out above (upon which there was a loss) 
consisted largely in answering the telephone and look¬ 
ing after such matters as she could handle at the home 
in conjunction with the discharge of her domestic re¬ 
sponsibilities including the care of three children. 

* • • # • 

“She took no part in either the designing or actual 
building of the houses, and the activities outlined above 
seem to have been a relatively minor contribution to 
the business and limited to matters in which feminine 
taste and judgment would naturally interest itself.” 

Differences between Wenig and Sandberg Cases. 

(1) Mrs. Wenig contributed capital of her own to the 
business on several occasions. Mrs. Sandberg made no 
capital contributions at any time. 

(2) Mrs. Wenig’s services to the business contributed 
to and made for its success after it had failed under the 
petitioner’s management. Mrs. Sandberg’s services in no 
way contributed to the success of the enterprise. They 
were relatively minor. 

(3) Mrs. Wenig conceived of and/or designed the prod¬ 
ucts which the business manufactured and sold. The sale 
of these products produced the income of the business. 
Mrs. Sandberg took no part in either the “actual designing 
or building of the houses,” the sale of which produced the 
income. 
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Differences between Wenig and Bradshaw Cases. 

The Bradshaw case involved the year 1940, during which 
year the taxpayer and his wife executed a deed of gift to 
their four minor children, ages 16, 13, 9 and 7, conveying 
to them a one-sixth partnership interest in a general garage 
and finance business. Gift tax returns were filed. The wife 
and children rendered no services to the business. In 1937 
the taxpayer had entered into a partnership agreement with 
his wife providing for the operation of an automobile 
agency and at the same time conveyed a one-half interest 
in certain real estate carried on the books of an auto 
finance company operated by the petitioner. From about 
1920 to 1928 Mrs. Bradshaw had worked as a substitute 
school teacher, gave private music lessons and played for 
dances to aid in maintaining the home. For a time she also 
assisted in keeping the books of the business and in send¬ 
ing out statements to the customers. 

For the years 1937, 1938 and 1939 the taxpayer and his 
wife filed separate returns in which they each reported as 
gross income one-half of the net income of the automobile 
and finance company businesses. The Commissioner did 
not contest the division of this income during those years. 

The taxpayer admitted that tax avoidance was the pri¬ 
mary motive for the formation of the wife-children partner¬ 
ship in 1940. 

The only resemblance between the Wenig and the 
Bradshaiv case is that Mrs. Wenig did go out to work in 
1927 to about 1930 and devoted her earnings during that 
period to paying living expenses. Other than this simi¬ 
larity in the evidence, there is no resemblance between the 
two cases. There is no evidence that tax avoidance was 
even a motive for the creation of the Wenig partnership, 
and the Tax Court did not find this to be the case. The 
minor children of the Wenigs were not brought into the 
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business as partners or otherwise. Neither Mrs. Brad¬ 
shaw nor the children made any contribution of capital or 
services to the business. Mrs. Wenig did. The income of 
the Bradshaw’ business was earned solely by Mr. Bradshaw. 
This is not so in the Wenig case. Mrs. Wenig’s services 
produced substantial income. 

Consequently, we search in vain for any resemblance 
between this case and the cases relied on by the Tax Court. 

II 

It is not necessary that contributions be made by part¬ 
ners in order to form the basis of a valid partnership. 

The Tax Court says that the services of Ruth Wenig 

i 

were not “services of the character of a partner’s services 
to a partnership.” (Opinion, p. 9.) Again in the same 
paragraph it says that the fact that some of Ruth Wenig’s 
services may have led to the success of the enterprise 
“does not mark her contribution as that of a partner.” 

Apparently the trial judge has missed entirely the main 

i 

point in the case. The petitioner does not contend that 
Ruth Wenig’s contributions of cash and services were' 
made as a partner. The contention is that her contribu¬ 
tions entitled her to become a partner. 

Moreover, if the Tax Court means to imply that recog¬ 
nizable contributions can only be made by some one who is 
already a partner, it is clearly in error. In the above cited 
cases of Weizer v. Commissioner, Laivton v. Commissioner, 
Willis B. Anderson, and Nick Kovalchick, the contributions 
by the wives were not made as partners; they could not 
be, because there was no partnership in existence. It was 
their contributions to a business as individuals, that gave 
them the right to a partnership interest when the time 
came that the business was operated as a partnership. 
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m 

The contributions made by Ruth Wenig were not made 
as loans or gifts. 

The Tax Court expressed the view that the advances 
made by Ruth Wenig “were loans or gifts to the peti¬ 
tioner.” (Opinion, p. 8.) 

The petitioner submits that the weight of the evidence is 
opposed to this conclusion of the trial judge. The fact is 
that the advances were made as business transactions and 
went into the business. The evidence is undisputed and 
uncontradicted that the advance made by Ruth Wenig in 
June 1933 to repurchase the business assets and to save 
the business was intended to be a capital investment of her 
own in the business and was made by her with the inten¬ 
tion that she would become a partner in the business. On 
this point the petitioner testified as follows (Tr. G6): 

“Q. Where did you get the money to buy it? 

“A. Well, I had no money of my own, so I went to 
Mrs. Wenig, and it took some time to get the money 
from her. but I did, and she gave it to me with the 
strict understanding of no more partners for the 
D&W, except Mrs. Wenig herself, and we agreed to 
that at that time.” 

Mrs. Wenig gave similar testimony. (Tr. 20, 21.) How, 
in the light of this uncontrad’icted testimony, can it be said 
that the 1933 advance of funds was a loan or a gift? Clear¬ 
ly both parties thought that as consideration for the 
advance, Mrs. Wenig was to become a partner. As this 
was their intention, the advance could not he either a loan 
or a gift. 


25 


IV 

The fact that Ruth Wenig was not made a partner in the 
business prior to the taxable year is immaterial. 

The Tax .Court lays considerable stress upon the con¬ 
versation of the parties in 1933 when they agreed that 
Mrs. Wenig was to become a partner, and their action in 
1937 when they had a partnership agreement prepared but 
did not sign it. 

Apparently the Court lost sight of the fact that the issue 
before it concerned only income for the fiscal year ended 
January 31, 1942. The solution of that issue depends upon 
whether a partnership existed in that year —not upon what 
the parties failed to do in some prior year. 

i 

The evidence concerning prior years was introduced by 
the petitioner to show that Ruth Wenig had contributed sub¬ 
stantially in those years to the business as it existed on 
February 1,1941; that by reason of such prior contributions 
she was entitled to an interest in the business, and that the 
petitioner realized that she was entitled to such interest, and 
that he was under an obligation to recognize her as a part¬ 
ner in that business. The Tax Court has not given due 
consideration to the effect of this evidence in deciding that 
there was no partnership in the taxable year. 

Admittedly the petitioner did not carry out the agreement 
which he made with Ruth Wenig in 1933 until February 1, 
1941. The purpose of the evidence as to the 1933 agreement 
was to show (1) that she contributed capital to the business 
at that time, and (2) that the interested parties agreed at 
that time that she would become a partner. The evidence of 
the unexecuted partnership agreement of 1937 was intro¬ 
duced by the petitioner to show that he was then seriously 
considering making Ruth Wenig a partner in the business, 
and that when she was made a partner in 1941 it was not 
simply a paper transfer for tax purposes of an interest in a 
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business built up solely through the personal efforts of the 
petitioner, but was in fulfillment of an obligation that the 
petitioner recognized he owed to his wife. As the Tax Court 
said in the case of Nick Kovalcliick, supra, creation of the 
partnership “was only the keeping of a promise.” 

It may be that in justice and fairness Ruth Wenig should 
have had an interest in the business prior to 1941. It may 
be that she should have had the interest of Williams which 
was bought out with her money in 1932. It may also be that 
she should have had an interest in the real estate acquired 
in 1937. But what was not done in prior years is beside the 
point. The important thing is what was done in the taxable 
year. In most of the cases recognizing family partnerships, 
the partnership was not created until after services had been 
rendered for some time. This was true in the cases of Law- 
ton v. Commissioner, supra, Weizer v. Commissioner, supra, 
Nick Kovalcliick, supra, and Leo Marks, 6 T. C. 474, in all of 
which cases the existence of a partnership was recognized. 

y 

The recognition of Ruth Wenig as a partner was not a 
gift to her. 

The Tax Court says that the capital account credited to 
Ruth Wenig on February 1, 1941 “constituted a gift from 
the petitioner.” (Opinion, p. 11.) 

The evidence in the record of Ruth Wenig’s contributions 
to the business demonstrates that this conclusion of the 
Court is erroneous. The petitioner had received adequate 
consideration for the partnership interest, transferred to 
Ruth Wenig. He had promised to make her a partner 
in 1933 and throughout the years realized his obligation 
to make Ruth Wenig a partner in view of this promise and 
of the valuable contributions which she was making to the 
financial success of the business. We believe it unnecessary 
at this time to again review all the evidence on this point. 
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However, it is perhaps well to point to the extent to which 
the petitioner realized the value of one of the contributions 
of services by Ruth Wenig. At page 70 of the transcript 
appears the following testimony: 

“Q. Who designed and had the idea for that radia¬ 
tor cover, as shown on those pictures which are exhibits 
2 and 4?” 

•■* # # 

“A. Mrs. Wenig. 

■» # # 

“Q. Now, how did that affect your business? 

“A. It simply improved it nine hundred per cent.” 

This testimony is corroborated by the Tax Court's find¬ 
ings of fact showing growth in volume of sales and profits 
in consequence of this contribution to the business by Ruth 
Wenig. 

VI 

If no partnership existed, Ruth Wenig was nevertheless 
entitled to an interest in the earnings of the business. 

The petitioner places his principal reliance in this case 
on the proposition that Ruth Wenig became a bona fide 
partner in the business of D&W Metal Products Co. on 
February 1, 1941, and thereby became entitled to one-half 
of the income of that business. If the petitioner should be 
wrong in this contention, it was nevertheless error for the 
Tax Court to hold that the petitioner was taxable upon all 
of the income of the business. 

In a number of cases involving husband-wife arrange¬ 
ments, the Tax Court has held that, although no bona fide 
partnership existed, the wife had an equitable interest in 
the earnings of the business by reason of contributions of 
capital or services, wherefore part of the earnings were 
taxable to her. 

j 

The case of Max German, 2 T. C. 474, which was acquiesc¬ 
ed in by the Commissioner, 1943 C. B. 9, involved spouses 
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who had successively operated a fruit and vegetable store 
and a delicatessen stand, and in the taxable year, 1939, were 
operating a ham business. The wife had devoted consider¬ 
able time to the businesses from 1924 to 1929 or 1930. From 
then on she devoted less time to business and in 1939 worked 
only in emergencies. No partnership agreement was execut¬ 
ed until 1940. The business was conducted under the name 
of the husband. The Tax Court concluded that there was 
no partnership in 1939, but held that the wife had contrib¬ 
uted capital to the business operated in 1939 by reason of 
her prior contribution of services which had earned profits 
which remained in the enterprise. It held that she was en¬ 
titled, therefore, to an equitable interest in the profits for 
the year 1939. It said in part (page 481): 

“It is perfectly clear that the capital of the ham 
business came from and represented profits derived 
from the fruit and vegetable business, probably the 
delicatessen and from prior operations of the ham busi¬ 
ness itself. If, therefore, it may be said that Rose 
German, as part earner of those profits, was the owner 
of a share of the profits which remained in and pro¬ 
vided substance for the business as it existed in the 
taxable year, then certainly Bose German was a. con¬ 
tributor to the capital vested and risked in the enter¬ 
prise.” 

A similar case is that of Claire L. Canfield , 7 T. 0. 135, 
reviewed by the Court and repromulgated at 7 T. C. 944 
(1947), and also acquiesced in by the Commissioner, 1947-1 
C. B. p. 1. In that case the Tax Court found that Mrs. 
Canfield rendered no services to the business, but that of a 
net worth of $17,443.49 at the time of the formation of the 
alleged partnership, $4,900.00 had previously been advanced 
to the petitioner by Mrs. Canfield, $1,900 in 1936 and $3,000 
in 1938. These advances were found to constitute loans to 
the husband, and were regarded as such until the time a 
partnership agreement was drawn, at which time they be¬ 
came investments in the business. The agreement of part- 
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nership which was executed on October 10, 1941 provided 
for an equal sharing of the profits after a payment to Mr. 
Canfield of $100 per week for his personal services. The 
agreement of partnership was ineffective under state law. 

In the first opinion rendered in the Canfield case, Judge 
Van Fossan held that there was no partnership, hut that 
Mrs. Canfield was entitled to share in the profits. 7 T. C. 
135 (1946). The case was thereafter referred to the full 
Court and on review a similar result was reached, with 
four judges dissenting on the ground that the partnership 
should have been recognized because of the wife’s contribu¬ 
tions of capital. The majority of the Court said, on page 
950: 

“It is our opinion that the agreement resulted in a 
business arrangement in which the parties should be 
taxed in proportion to their respective contributions 
to capital and services. Since exact measurement of 
the amount of income attributed to either capital or 
service is impossible, a practical approach to the prob¬ 
lem is required. Certain facts are to be noted: The 
income was principally due to the services of the hus¬ 
band ; the wife contributed no substantial services; the 
wife contributed $4,900.00 in cash to the enterprise; 
the petitioner’s contribution to capital as of the basic 
date was $12,543.49.” 

Following the above conclusion, the Court decided that 
75% of the income was derived from the personal services 
of the petitioner and 25% from capital which was allocated 
according to the respective capital contributions. The Can- 
field case has been followed by the Tax Court in L. B. Hartz, 
T. C. Memo. Op. of April 28, 1947, C. C. H. Decision No. 
15,775M, and David L. Jennings, 10 T. C. No. 65 (1948)i. 

In the instant case there is substantial evidence and the 
Tax Court found that Mrs. Wenig had contributed capital 
to the enterprise. In fact, she contributed the only original 
capital. Although her capital contributions were small in 
amount, they were vital at the time. The Tax Court also 
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finds that Ruth Wenig contributed services to the business 
and that very substantial earnings were derived from her 
services. These earnings produced capital which remained 
in and constituted the capital of the partnership as it exist¬ 
ed when formed on February 1,1941. 

In this case the Tax Court has refused to follow its own 
prior decisions, some of which have been acquiesced in by 
the Commissioner. It has refused to make an allocation 
between Irving and Ruth Wenig of the income of the busi¬ 
ness operated by them and to which they both contributed. 
It should be borne in mind that the issue before the Tax' 
Court was whether the Commissioner’s determination that 
Irving Wenig was taxable upon the whole of the income 
for the year ended January 31,1942 was correct. It is sub¬ 
mitted that the Tax Court could not justifiably come to the 
conclusion on the record below that Ruth Wenig was en¬ 
titled to no part whatever of that income. 

In this connection the following language of Judge Learn¬ 
ed Hand in Commissioner v. Maresi, 156 Fed. (2d) 929, 931 
(C. C. A.—2,1946) is apposite: 

“The only sure way to do an injustice in such cases 
is to allow nothing whatever upon the excuse that we 
cannot tell how much to allow.” 

As stated by the Circuit Court in Durkee v. Commission¬ 
er , 162 Fed. (2d) 184,187 (C. C. A. 6,1947): 

“But where it is apparent from the record that the 
Commissioner’s determination is arbitrary and exces¬ 
sive, the taxpayer is not required to establish the cor¬ 
rect amount that lawfully might be charged against 
him, and he is not required to pay a tax that he ob¬ 
viously does not owe. In proceedings before the Tax 
Court, as distinguished from suits for refund in the 
District Court, it is sufficient to show that the Com¬ 
missioner’s determination is invalid. Upon such a 
showing the case should be remanded to the Tax Court 
for further hearings on the point involved. Helvering 
v. Taylor, 293 LL S. 507; Worcester County Trust Com- 
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pany v. Commissioner, 134 Fed. (2d) 578, 580, C. C. A. 
1st; Stock Yards National Bank v. Commissioner, 153 
Fed. (2d) 708, 712, C. C. A. 8th, W. M. T. Piper v. Com¬ 
missioner, 5 T. C. 1104,1111.” i 

It is believed that the parties in this proceeding have 
reasonably allocated the income of the partnership busi¬ 
ness based upon their respective contributions of capital and 
services. The income for the taxable year involved amount¬ 
ed to $119,786.52. This income was derived from the man¬ 
ufacture and sale of the radiator enclosure invented by 
Ruth Wenig and the undersink cabinet to the design of 
which she materially contributed. It will be recalled that 
there were fifty or sixty employees engaged in the business 
who performed the services of manufacturing and selling 
the products. In addition, Mr. Wenig did selling on his own 
account. He was paid a salary for his services of 
$37,397.52. As between the parties therefore, the balance 
of the earnings, or $82,389.00, may reasonably be said to 
have been derived from capital which had been accumulated 
through the efforts of both parties and services and capital 
contributions of Ruth Wenig. Certainly Ruth Wenig con¬ 
tributed equally with the petitioner to earnings. 

VII 

This Court is not limited in the scope of its review of the 
Tax Court decision by the so-called Dobson rule. 

i 

The so-called “Dobson rule” originated in the case of 
Dobson v. Commissioner, 320 U. S. 489, 88 L. Ed. 248, in 
which the Supreme Court held that as to questions of fact, 
such as proper accounting, appellate courts are limited in 
their review of Tax Court decisions to determining whether 
there is “a rational basis for the conclusions” of the Tax 
Court. 

i 

The scope of review is not so limited where questions of 
law are involved. Bingham*s Trust v. Commissioner, 325 
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U. S. 365, 89 L. Ed. 1670. The question in this proceeding 
is a question of law; to wit :• whether the arrangement be¬ 
tween the petitioner and his wife in the taxable year comes 
within the definition of section 3797 I. R. C. and within the 
meaning of section 187 I. R. C. 

Moreover, it has been held that the Tax Court is an 
“agency” within the meaning of the Administrative Pro¬ 
cedure Act, 5 U. S. C. A., sec. 1001, el seq., and under the 
provisions of which the power of appellate courts to review 
administrative decisions “doubtless has been broadened.” 
Lincoln Electric Company v. Commissioner, 162 Fed. (2d) 
379, (C. C. A.-6,1947). See also “The Administrative Pro¬ 
cedure Act and the Tax Court” in March 1948 issue of 
“Taxes”, p. 255. 


Conclusion 

It is submitted that upon review of the decision of the 
Tax Court, and the record in this proceeding, this Court 
should decide: 

1. That in the fiscal year ended January 31, 1942 Ruth 
Wenig was a partner in D&W Metal Products Company, 
having a fifty per cent interest therein, and is entitled to 
be recognized as such for income tax purposes. 

2. In the alternative, that Ruth Wenig made valuable 
contributions to the business which were material factors 
in its realization of profits in the taxable year, and that she 
is entitled to a share of such profits, the amount thereof to 
be determined upon further proceedings before the Tax 
Court. 

Respectfully submitted, 

BERNARD J. LONG, 
RAYMOND J. BOWEN, 
Attorneys for the Petitioner. 
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APPENDIX 
Case No. 9818 


UNITED STATES COURT OF APPEALS 
Foe the District of Columbia. 

THE TAX COURT OF THE UNITED STATES. 


Irving Wenig, 


Petitioner, 


vs. 


Commissioner of Internax. Revenue, 

Respondent. 


r Docket No. 9857 


AMENDED PETITION. 


The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(Bureau Symbols UNY: CONF: JOS) dated September 25, 
1945, and as a basis of his proceedings alleges as follows: 

1. The petitioner is an individual with offices at 230 
Manida Street, New York 59, New York. The return for 
the period here involved was filed with the Collector for 
the 14th District of New York. 

2. The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit “A”) was mailed to the peti¬ 
tioner on September 25, 1945. 

3. The taxes in controversy are Income Taxes for the 
fiscal year beginning February 1, 1941 and ended January 
31,1942. The deficiency asserted is $30,193.03, all of which 
is in controversy. 
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4. The determination of tax set forth in the said notice 
of deficiency is based upon the following error: 

In determining the taxable net income of the petitioner 
for the fiscal year ended January 31, 1942, the Commis¬ 
sioner erroneously included Ruth Wenig’s share of the 
net profits of the D. & W. Metal Products Company. 

5. The facts upon which petitioner relies as the basis 
for this proceeding are as follows: 

(a) That in or about the year 1927, the petitioner, with 
the assistance of his wife, Ruth Wenig, started a business 
of manufacturing and selling metal radiator covers in the 
City of New York. The total capital with which this busi¬ 
ness was started was furnished by Ruth Wenig and she 
furnished, in addition thereto, vital and substantial ser¬ 
vices to said business. 

(b) In or about the year 1933, the business in which 
petitioner was then engaged, namely, the manufacture and 
sale of radiator covers and other metal products, was sold 
at public auction in consequence of a creditor’s suit. At 
that time, Ruth Wenig furnished the funds with which the 
business assets were re-purchased and petitioner then 
agreed with his said wife, Ruth Wenig, that they would 
thereafter be partners in the business. The said Ruth 
Wenig rendered substantial services to said business and, 
as stated aforesaid, supplied the total capital therefor. 
The foregoing agreement of partnership was oral and 
not reduced to writing. 

(c) On or about February 1, 1941, there was executed 
a written agreement of partnership between the petitioner 
and his wife, Ruth Wenig, a copy of which is attached 
hereto and made a part hereof. 

(d) The said Ruth Wenig rendered substantial services 
to the partnership business over a period of many years, 
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and the total capital with which said business originally 
started was contributed by petitioner’s wife, Ruth Wenig, 
from funds originating with her. 

(e) The net profits of said partnership for the tax¬ 
able year were credited to the respective capital accounts 
of the parties after allowance to the petitioner of a salary 
for services rendered by him to the partnership. The 
said Ruth Wenig had, and has continued to have, abso¬ 
lute and unrestricted control over her earnings in said 
partnership. 

WHEREFORE, petitioner prays that this Court may 
hear the proceeding and determine that there is no de¬ 
ficiency for the year ended January 31, 1942. 

IRVING WENIG, 

DAVID KESTENBAUM, 

33 West 42nd Street, 

New York 18, N. Y. 
NORMAN D. CANN, 
BERNARD J. LONG, 

1100 Bowen Building, 
Washington 5, D. C., 

'Counsel for Petitioner. 


EXHIBIT 41 ‘A” 

September 25,1945 

UNY: CONF: JOS 

Mr. Irving Wenig 
230 Manida Street 
New York 59, N. Y. 

Dear Mr. Wenig: 

You are advised that the determination of your income 
tax liability for the taxable year ended January 31, 1942 
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discloses a deficiency of $30,193.03, as shown in the state¬ 
ment attached. 

In accordance with the provisions of existing internal 
revenue law’s, notice is hereby given of the deficiency men¬ 
tioned. 

Within 90 days (not counting Sunday or a legal holiday 
in the District of Columbia as the 90th day) from the date 
of the mailing of this letter, you may file a petition writh 
The Tax Court of the United States, at its principal ad¬ 
dress, Washington 25, D. C., for a redetermination of the 
deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, 341 Ninth Avenue, New York 1, 
N. Y., for the attention of UNY :CONF:JOS. The signing 
and filing of this form will expedite the closing of your 
return by permitting an early assessment of the deficiency, 
and will prevent the accumulation of interest, since the in¬ 
terest period terminates 30 days after filing the form, or on 
the date assessment is made, whichever is earlier. 

Very truly yours, 

Joseph D. Nun an, Jr. 

Commissioner, 

By (Signed) DANIEL A. BOLICH 

Internal Revenue Agent in Charge 

Enclosures: 

Statement 

Form of Waiver. 


* EXHIBIT “A” 

(Continued) 

STATEMENT 

Mr. Irving Wenig 
230 Manida Street 
New York 59, N. Y. 

Tax Liability for the Taxable Year Ended 
January 31, 1942 

Liability Assessed Deficiency 

Income Tax $65,561.79 $35,368.76 $30,193.03 

In making this determination of your income tax liability, 
careful consideration has been given to the report of ex¬ 
amination dated July 15, 1943; to the supplemental report 
of examination dated May 31, 1944; to your protests dated 
June 22, 1944 and October 19, 1944; and to the statements 
made at the conferences held on October 2,1944, December 
28, 1944, April 16, 1945, July 18, 1945 and August 2, 1945. 

A copy of this letter and statement has been mailed to 
your representative, Mr. David Kestenbaum, 33 West 42nd 
Street, New York 18, N. Y., in accordance with the author¬ 
ity contained in the power of attorney executed by you 
and on file. 

ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return. $71,574.08 

Unallowable deductions and 
additional income 

(a) Contributions .$ 225.00 

(b) Income of D. & W. Metal 

Products Co. 48,057.13 48,282.13 


Net income adjusted 


$119,856.21 
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EXHIBIT “B” * 

AGREEMENT made the first day of February 1941 be¬ 
tween IRVING WENIG, hereinafter known as the FIRST 
PARTY, and RUTH WENIG, hereinafter known as the 
SECOND PARTY, both residing at No. 3219 Fish Avenue, 
in the Borough of the Bronx, City of New York. 

Wherein it is mutually agreed as follows: 

(1) That the Parties hereto shall, as partners, engage 
in and conduct the business of manufacturing Metal Radia¬ 
tor Covers and any and all other Metal Products manu¬ 
factured by D. & W. Metal Products Co. 

(2) That the name of the Partnership shall be D. & W. 
Metal Products Co. 

(3) That the terms of the Partnership shall begin as of 
February 1, 1941, and shall continue for a period of two 
years, and shall be renewable. 

(4) That the place of business of the Partnership shall 
be located at #230 Manida Street, in the Borough of Bronx, 
City of New York. 

(5) That the capital of the Partnership shall be the 
present assets of the D. & W. Metal Products Co. It hereby 
being declared that as of February 1,1941, the parties here¬ 
to are each the owners of an undivided one-half interest in 
and to the said business. The First Party having trans¬ 
ferred to the Second Party, as of February 1, 1941, an un¬ 
divided one-half interest in and to the said business. That 
the consideration for the aforesaid transfer by the First 
Party to the Second Party is the love and affection borne by 
the First Party to the Second Party, and other mutual in¬ 
terests. That neither party’s contribution shall bear in¬ 
terest in their respective favors. 
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(6) That the Capital of said Partnership shall be equal 
to the same as that reflected upon the books of D. & W. 
Metal Products Co. as of February 1,1941. 

(7) That full and accurate accounts of the transactions 
of the Partnership shall be kept in the proper books and 
each Partner shall cause to be entered upon said Partner¬ 
ship books, a full and accurate account of their respective 
transactions in behalf of the Partnership. That the books 
of the Partnership shall be kept at the place of business of 
the Partnership, and each party shall, at all times, have 
access to and may inspect and copy any of them. 

(8) That each Party shall be entitled to draw from the 
funds of said Partnership, such funds as are specifically 
agreed upon between them from time to time, but never¬ 
theless in equal amounts. 

(9) (a) That at the end of each fiscal year a full and ac¬ 
curate inventory shall be prepared and the assets and lia¬ 
bilities and income of gross and net shall be ascertained 
and the net profits or net losses of the Partnership shall 
be fixed and determined. This, also, applies for the fiscal 
year 1941. 

(b) That the net profits or net losses shall be divided 
equally between the Parties hereto and the amounts of each 
shall be credited or debited, as the case may be, with his or 
her proportionate share thereof. 

(10) The Parties hereto further agree that in addi¬ 
tion to all of the aforesaid, that the rights, title and interest 
of each to the assets of the Partnership, as aforesaid, shall 
remain in their respective names, but nevertheless in trust 
for the other, and in the event that either one of the Par¬ 
ties hereto, shall die during the term of the Partnership, 
the survivor shall succeed to all the rights, title and inter¬ 
est of the deceased Partner, and shall continue as the sole 
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owner of all of the assets of the D. & W. Metal Products 
Co. without interruption in the said business. 

IN WITNESS WHEREOF, the Parties hereto have here¬ 
unto set their hands and seals the day, month and year first 
above written. 


(Signed) IRVING WENIG. 
(Signed) RUTH WENIG. 


(Filed April 7,1947.) 


THE TAX COURT OF THE UNITED STATES 


Irving Wenig, 


Petitioner, 


vs. 


> Docket No. 9857. 


Commissioner of Internal Revenue, 

Respondent. 


Answer to Amended Petition 

COMES NOW the respondent, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Revenue, and 
for answer to the amended petition heretofore filed in this 
proceeding, admits, avers, and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the amended petition, but avers that the return was filed 
with the Collector for the Third District of New York. 

2. Admits that the notice of deficiency was mailed to the 
petitioner on September 25, 1.945. Denies that a true, cor¬ 
rect, and complete copy of the notice of deficiency is at¬ 
tached to the amended petition. 

3. Admits the allegations contained in paragraph 3 of 
the amended petition. 
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4. Denies that the Commissioner erred as alleged in 
paragraph 4 of the amended petition. 

5. (a) to (e), inclusive. Denies the allegations contained 
in subparagraphs (a) to (e), inclusive, of paragraph 5 of 
the amended petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition not hereinbefore ad¬ 
mitted, qualified or denied. 

WHEREFORE, it is prayed that the appeal be denied and 
the deficiency as shown in the deficiency notice be in all re¬ 
spects approved. 

(Signed) J. P. WENCHEL, 

(RPH) 

J. P. Wenchel, 

Chief Counsel, 

Bureau of Internal Revenue . 

Of Counsel: 

E. C. Algihe, 

Division Counsel. 

J. Frost Walker, Jr., 

Special Attorney, 

Bureau of Internal Revenue. 

(Filed April 14, 1947.) 
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THE TAX COURT OF THE UNITED STATES. 


Irving Wenig, 


Petitioner, 


vs. 

Commissioner of Internal Revenue, 

Respondent. 


Docket No. 9857 


On the evidence, held, petitioner and his wife were not 
engaged in business in the taxable year as a partnership 
recognizable for tax purposes and the profits of the busi¬ 
ness were taxable to petitioner. 

Bernard J. Long, Esq., for the petitioner. 

J. Frost Walker, Jr., Esq., for the respondent. 

Memorandum Findings of Fact and Opinion 

Arnold, Judge: The respondent determined a deficiency 
of $30,193.03 in income tax of the petitioner for the fiscal 
year ended January 31, 1942. The petitioner contests the 
action of the respondent in including as income to peti¬ 
tioner the share allocated to his wife, Ruth Wenig, of the 
net profits of D. & W. Metal Products Company, alleging 
that a partnership existed between petitioner and his wife. 

FINDINGS OF FACT. 

The petitioner is an individual, with office at 230 Manida 
Street, New York, New York. He filed his income tax 
return for the fiscal year ended January 31, 1942, with 
the collector of internal revenue at 110 East 45th Street, 
New York, New York. 

The petitioner came to the United States from Austria 
in 1921 at the age of 20. He attended night school for 
about two years and was employed in various occupations. 
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He and his wife, Ruth Wenig, were married July 2, 1927. 
At that time he was employed as foreman for the United 
Metal Box Co., at compensation of $55 a week. Ruth 
Wenig was 20 years of age at the time of their marriage, 
was a high school graduate and was employed as a billing 
clerk with a cotton converting concern. They have two 
sons born about 1929 and 1930. 

In order to help the petitioner go into business for him¬ 
self, Ruth Wenig gave him her engagement ring to pawn. 
The petitioner borrowed $350 on the ring and bought some 
second-hand machines which he and his wife repaired. At 
about the end of 1927 he gave up his employment and w;ent 
into business with a partner, Joseph DeBianco, in manu¬ 
facturing metal products. Within a year DiBianco left the 
business and the petitioner continued with it alone. Ruth 
Wenig obtained employment as a bookkeeper and sales 
clerk from about 1927 or 1928 to about 1930, devoting her 
earnings to paying the living expenses. Until about 1930 
Ruth Wenig did clerical work, billing and bookkeeping for 
the business in the evenings. 

In about 1931 or 1932 petitioner and one Williams form¬ 
ed a partnership and incorporated the business under the 
name of D. & W. Metal Works, Inc. In 1932 or 1933 the 
petitioner bought out Williams’ interest for $200 in cash 
advanced by his wife and $1,000 in trade. In 1933 an in¬ 
surance company brought action against the corporation 
for an unpaid bill and obtained a judgment and execution 
by virtue of which a marshal of the City of New York on 
June 8, 1933, sold the property of the corporation for 
$52.50. The petitioner bought it from the purchaser at 
the sale for $100 advanced by his wife. The business was 
not thereafter carried on as a corporation. 

In 1937 the petitioner erected a building in which the 
business was thereafter carried on. Title to this property 
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was taken in the petitioner’s name and so remained in 
the taxable year. 

In September 1937 the petitioner and his wife had an 
attorney prepare a partnership agreement purporting to 
be effective as of February 1, 1937, and a certificate to the 
effect that the petitioner and his -wife were doing business 
undr the assumed name of D. & W. Metal Products Co. 
These documents were never executed. 

In about 1935 the petitioner sought a loan from a bank 
and informed the bank’s representative that his wife was 
in the business on a partnership basis. The bank requested, 
and Ruth Wenig signed, a guaranty from her of any loans 
made in the name of P. & W. Metal Products Co. On 
April 7, 1941, she signed a similar guaranty. She was not 
authorized to draw checks on the bank account of the 
business before April 1941. 

The principal product of the business was a metal 
radiator cover sold to home owners or dealers for show¬ 
rooms or homes. The petitioner found that this product 
could not compete successfully with a wooden cover sold 
for a much lower price. In the latter part of 1935 or in 
1936 Ruth Wenig devised a type of grille which could be 
stamped out of a sheet of metal and which eliminated the 
costs of welding and installing purchased grilles and of 
keeping a supply of grilles on hand. The selling price of 
the product was reduced and large quantities were there¬ 
after sold to realtors and building contractors. 

In 1938 the manufacture of undersink cabinets was com¬ 
menced. Ruth Wenig suggested improvements in the de¬ 
sign of this product, advising that the space be covered to 
the floor and that a shelf and towel bar and a removable 
tray be installed. These improvements were incorporated 
in the cabinet and a substantial volume of such cabinets 
were made and sold. 
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Ruth Wenig also suggested an improvement in the paint¬ 
ing process through the use of a stream of water to remove 
paint fumes from the painting room. 


The sales of radiator covers and undersink cabinets and 
the net profit of the business for the fiscal years ended Jan¬ 
uary 31,1933 to 1942, inclusive, were: 


Fiscal Year 




ended 

Radiator 

Undersink 


January 31 

Enclosures 

Cabinets 

Net Profit 

1933 

$ 37,571.57 


$ 1,134.00 

1934 

30,305.02 


9,328.36 

1935 

35,566.35 


7,091.58 

1936 

50,691.26 


7,469.56 

1937 

105,579.46 


18,375.32 

1938 

158,987.69 


32,469.22 

1939 

154,581.89 

$ 29,978.26 

19,531.74 

1940 

222,515.39 

93,670.51 

42,376.33 

1941 

227,722.00 

129,624.28 

54,096.86 

1942 

279,520.53 

197,473.75 

119,786.52 


On February 1, 1941, the petitioner as First Party and 
his wife as Second Party, executed an agreement, reciting 
in part : 

* * * it is mutually agreed as follows: 

(1) That the Parties hereto shall, as partners, en¬ 
gage in and conduct the business of manufacturing 
Metal Radiator Covers and any and all other Metal 

Products manufactured by D. & W. Metal Products Co. 

* • * 

(3) That the terms of the Partnership shall begin 
as of February 1, 1941, and shall continue for a period 

of two years, and shall be renewable. 

* * * 

(5) That the capital of the Partnership shall be 
the present assets of the D. & W. Metal Products Co. 
It hereby being declared that as of February 1, 1941, 
the parties hereto are each the owners of an undivided 
one-half interest in and to the said business. The First 
Party having transferred to the Second Party, as of 
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February 1, 1941, an undivided one-half interest in 
and to the said business. That the consideration for 
the aforesaid transfer by the First Party to the Sec¬ 
ond Party is the love and affection borne by the First 
Party to the Second Party, and other mutual interests. 
That neither party’s contribution shall bear interest 

in their respective favors. 

# * • 

(8) That each Party shall be entitled to draw from 
the funds of said Partnership, such funds as are speci¬ 
fically agreed upon between them from time to time, 
but nevertheless in equal amounts. 

(9) # • # 

(b) That the net profits or net losses shall be di¬ 
vided equally between the Parties hereto and the 
amount of each shall be credited or debited, as the 
case may be, with his or her proportionate share 
thereof. , 

The balance sheet as of January 31,1941, of the D. & W. 
Metal Products Co., Irving Wenig, Proprietor, showed as¬ 
sets of $148,130.92, liabilities of $57,052.23 and capital of 
Irving Wenig of $91,078.19. No capital account was shown 
in the name of Ruth Wenig. The balance sheet as of Feb¬ 
ruary 1, 1941, of D. & W. Metal Products Co., showing 
Irving Wenig and Ruth Wenig as partners, shows the 
same assets and liabilities, but the capital account is shown 
as Irving Wenig, $67,392.45 and Ruth Wenig, $23,686.24. 

The net profit of the business for the taxable year (Feb¬ 
ruary 1, 1941, to January 31, 1942) was $119,786.52. Of 
this, $78,592.02 was credited to the petitioner’s capital ac¬ 
count and $41,194.50 was credited to the capital account 
in the name of Ruth Wenig. 

The petitioner filed individual income tax returns for 
the fiscal year ended January 31, 1934, and each subse¬ 
quent fiscal year through the year January 31, 1941, in 
which he reported all the net profits of the business as his 
income. For the fiscal year ended January 31, 1942, the 
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petitioner filed a partnership return of income showing 
himself and his wife as partners. Employer’s Tax Re¬ 
turns were filed showing the petitioner as owner or pro¬ 
prietor of the business through the third quarter of 1942. 
The return for the fourth quarter of 1942 was signed by 
the petitioner as partner. The net profit of the business 
conducted by the petitioner under the name of D. & W. 
Metal Products Co., for the taxable year constituted in¬ 
come taxable to the petitioner. 

Opinion 

The issue is whether the portion of the profits of the 
business carried on under the name of D. & W. Metal Pro¬ 
ducts Co., credited to the petitioner’s wife for the fiscal 
year ended January 31, 1942, is income taxable to the peti¬ 
tioner. The original petition alleged the formation on 
February 1, 1941, of a partnership between the petitioner 
and his wife whereby they were to share in the profits of 
the business in accordance with certain articles of copart¬ 
nership and under which the net profits for the fiscal year 
ended January 31, 1942, were credited to their respective 
capital accounts. Subsequent to the filing of the petition 
and answer the Supreme Court of the United States, on 
February 25, 1946, rendered its decisions in the cases of 
Commissioner v. Tower, 327 U. S. 280, and Lusthaus v. Com¬ 
missioner, 327 U. S. 293, holding that the income of certain 
husband and wife partnerships, was, under somewhat simi¬ 
lar circumstances, taxable to the husband. Thereafter, on 
April 7, 1947, the petitioner filed an amended petition al¬ 
leging that in 1933 he and his wife, Ruth Wenig, agreed 
orally that thereafter they would be partners in the busi¬ 
ness previously conducted by him; that Ruth Wenig fur¬ 
nished the capital to start the business and contributed 
substantial and vital services; and that a written agree- 
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raent of partnership was executed on or about February 1, 
1941. Evidence introduced at the hearing was directed 
toward showing the partnership originated long prior to 
the execution of the written agreement. 

The agreement of February 1, 1941, does not purport to 
evidence a pre-existing partnership but to establish a new 
partnership originating on that date in which Ruth Wenig 
was receiving an interest by contemporaneous gift from the 
petitioner. It was in all essential respects similar to the 
agreements involved in the Tower and Lusthaus cases, 
supra, and the issue, we think, would be controlled by those 
decisions if this agreement and the conduct of the peti¬ 
tioner and his wife under it were the petitioner’s sole re¬ 
liance. The petitioner, however, is now contending that 
the prior history of the business and the contributions of 
money and services made by his wife demonstrate that a 
partnership between them existed from about 1933. 

If a partnership formed by a husband and wife is to be 
recognized as a basis for dividing the income of a business 
between them for purposes of Federal income tax, it must 
be shown that each party invested capital originating with 
that party or substantially contributed to the control and 
management or otherwise performed services of a vital 
nature. Commissioner v. Tower, supra; Lusthaus v. Com¬ 
missioner, supra. The petitioner contends that on three oc¬ 
casions Ruth Wenig made contributions of capital origi¬ 
nating with her. In 1927 she offered the petitioner her en¬ 
gagement ring which he pawned -for $350 with which he 
started in business. Later she advanced him $200 with 
which to buy out Williams and in 1933 advanced $100 or 
more with which to buy back the assets following the sale 
on execution. The circumstances under which these ad¬ 
vances were made, however, do not indicate that they were 
intended as investments in the business as a partner, but 
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rather that they were loans or gifts to the petitioner, at 
first to enable him to start a business of his own and later 
to save it for him. See Abe Schreiber, 6 T. C. 707, affd., 160 
Fed. (2d) 108. Had Ruth Wenig been a partner originally 
she would have been a stockholder in the corporation form¬ 
ed by the petitioner and Williams, or if the funds used to 
buy out Williams’ interest were intended as an invest¬ 
ment she would have received Williams’ stock or other 
stock in the corporation. There is no sufficient showing 
that any of these advances represented investments by 
Ruth Wenig of capital originating with her in the business 
conducted by the petitioner. 

The petitioner’s wife did perform some services in the 
business for a time after its inception, but these were plain¬ 
ly not in the capacity of a partner. She helped repair the 
first machines, and did billing and bookkeeping in the even¬ 
ings after her day’s work in another business. These serv¬ 
ices ceased in 1930 when she left her outside employment 
and had small children to care for at home. It is not shown 
that she performed regular services in the business after 
1930 in any capacity. 

The petitioner stresses the services of his wife in devising 
manufacturing procedures or designing products as being 
services performed in a managerial capacity or other vital 
services, thus showing her to have been a partner. The 
chief product of the business was a metal radiator cover 
sold to dealers for homes and showrooms. The product could 
not compete successfully with a wooden radiator cover. 
Ruth Wenig devised a method of making a cover with a 
grille punched out of a sheet of metal with a die. This 
eliminated cutting and welding and reduced the cost of mak¬ 
ing the covers, thus making it possible to sell them to real 
estate concerns building homes and increased the sales 
volume enormously. In 1938, when the manufacture of 




18 


metal under sink cabinets was commenced Ruth Wenig gave 
her opinion that this product would be improved if it were 
covered to the floor, a shelf and removable tray were in¬ 
stalled and a towel bar placed inside the door. Her sug¬ 
gestions were followed and the sale of this product became 
an important part of the gross sales, as shown in the findings 
of fact. More recently she suggested improvements in the 
method of painting the products by passing water through 
the painting room. 

We think these services of Ruth Wenig were not mana¬ 
gerial, nor were they other vital services of the character 
of a partner’s services to a partnership. She was obviously 
interested in the success of the business, as it provided the 
livilihood of the family. She volunteered her ideas and 
personal help at times to promote the business. The fact 
that some of these ideas may have led to the success of the 
enterprise does not mark her contribution as that of a part¬ 
ner. Ideas of employees or friends may often be the source 
of substantial profit to the owner of a business, but do not 
thereby make the one suggesting them partners of the 
owner. 

The issue is—who earned the income of this business? 
Commissioner v. Tower, supra. This depends upon whether 
the petitioner and his wife really intended to carry on this 
business as partners. The petitioner says that they agreed 
in 1933 to be partners. There was some talk in 1933 of a 
partnership, but it was as something to be arranged in the 
future. A significant fact in ascertaining their intentions 
is the action they took in 1937 with respect to a formal 
partnership. They had an agreement drawn up by their 
counsel, together with a certificate of doing business under 
an assumed name, but they did not sign these documents. 
The petitioner testified that in 1937 his wife insisted and he 
agreed that they become legal partners, so they had an at- 


19 


torney draw an agreement, that he decided to build his own 
factory and the cost of this impaired his financial position, 
that the agreement was not signed because he feared it 
would hurt his credit and that the business continued as 
before until 1941 when the factory was free and clear “and 
we had enough capital to be on our own, and then Mrs. 
Wenig and I * # * decided that ** * we could have our part¬ 
nership without fearing any creditor, and at that time we 
became legal partners.” The petitioner introduced evi¬ 
dence showing that Ruth Wenig earlier had signed a guar¬ 
anty to a bank to induce it to extend credit to the company 
and testimony of an assistant vice-president of the bank to 
the effect that prior to 1937 the petitioner said his wife was 
in the business on a partnership basis and on that account 
the guaranty was obtained. It would in no way injure his 
credit to admit that his wife was his partner and he had al¬ 
ready asked for and obtained credit on the strength of 
representations which included such a statement and her 
guaranty. The failure to execute the formal agreement was 
obviously due to the fact that the petitioner was not doing 
and did not intend to do business in partnership with his 
wife at that time. The arrangement was considered in 
1937 but was then rejected, or at least deferred. Another 
significant fact is that out of the profits of the business, the 
petitioner purchased certain lots and in 1937 constructed 
a building for carrying on the business. Title to this prop¬ 
erty was taken in the petitioner’s name and continued in his 
name during the taxable year. If Ruth Wenig had been a 
partner she would have had a right to joint ownership of 
this property purchased with proceeds of the business. 
Furthermore, until the taxable year Ruth Wenig had no 
capital interest on the books of the business, although an 
accountant had charge of the books. She had no drawing 
account and no checking authority until the taxable year. 
The capital account set up in her name as of February 1, 
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1941, constituted a gift from the petitioner. The instrument 
then executed recites that the petitioner transferred as of 
that date an undivided one-half interest in and to the busi¬ 
ness in consideration of love and affection and other mutual 
interests. 

The petitioner cites in support of his contentions the 
cases of Leo Marks, 6 T. C. 659; Max German, 2 T. C. 474; 
Felix Zukaitis, 3 T. C. 814; and Estate of Frank G. Ennis, 
Sr., 5 T. C. 1096. In the Marks case, the wife devoted her 
full time over 20 years to managing a jewelry department 
connected with her husband’s optical business. Her serv¬ 
ices were continuous and valuable and she made an original 
capital contribution of her own funds. In the German case 
the wife performed valuable services continuously from 
1924 to 1930 and less actively thereafter, both husband and 
wife exercised equal control in the business, the checking 
account was joint and title to all real property in the busi¬ 
ness as well as title to their home was taken in both their 
names. In the Zukaitis case the wife contributed $1,500, or 
half the original capital prior to their marriage, and worked 
long hours in the business for many years before and after 
their marriage, exercising managerial responsibilities. In 
the Ennis case the wife contributed original capital to pay 
off a loan and worked for many years in the business without 
compensation. We think these cases are distinguishable 
from the case before us. While some services were per¬ 
formed by Ruth Wenig early in the business they were at 
times which would not interfere with her regular employ¬ 
ment and they ceased in 1930. All her services appear to 
have been occasional, rather than regular, and not of a 
managerial or vital nature. They were rendered as a volun¬ 
teer rather than as a participating partner. The case more 
nearly resembles Edwin F. Sandberg , 8 T. C. 423; or Brad¬ 
shaw v. Commissioner, 150 Fed. (2d) 918, affirming a Tax 
Court memorandum opinion. 
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Each case of a family partnership turns on its own facts. 
We conclude from the facts and circumstances of record 
that the petitioner and his wife were not doing business 
during the taxable year as a partnership recognizable for 
income tax purposes. Accordingly, we held that the profits 
of the business conducted by the petitioner in the taxable 
year were income taxable to him. 

Enter : 

Entered Dec. 26,1947. 

Decision will be entered for the 
respondent. 


THE TAX COURT OF THE UNITED STATES 

Washington 


Irving Wenig, 


Petitioner, 


vs. 


Commissioner of Internal Revenue, 

Respondent. 


Docket No. 9857. 


Decision 


Pursuant to the determination of the Court, as set forth 
in its Memorandum Findings of Fact and Opinion, entered 
December 26, 1947, it is 

ORDERED AND DECIDED: That there is a deficiency 
in income tax of $30,193.03 for the fiscal year ended Janu¬ 
ary 31,1942. 

Enter: • 

Entered December 29,1947. 

(s) WILLIAM W. ARNOLD, 
Judge. 
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THE TAX COURT OF THE UNITED STATES 


Irving Wenig, 


Petitioner, 


vs. 


>■ Docket No. 9857. 


Commissioner of Internal. Revenue, 

Respondent. 


Stipulation of Venue on Appeal 

It is hereby stipulated by and between the Commissioner 
of Internal Revenue and the taxpayer that the decision of 
The Tax Court of the United States entered herein on De¬ 
cember 29, 1947, may be reviewed by the United States 
Court of Appeals for the District of Columbia, as provided 
for under section 1141(b) (2) of the Internal Revenue Code. 


s/ BERNARD J. LONG, 
Bernard J. Long, 

Attorney for Irving Wenig , 
1100 Bowen Building, 
Washington 5, D. C. 

s/ THERON L. CAUDLE, 
Theron L. Caudue, 
Assistant Attorney General. 

(Filed February 12, 1948.) 
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UNITED STATES CIRCUIT COURT OF APPEALS 
for the District of Columbia 


Irving Wenig, 

Petitioner on Review, 
v. 

Commissioner of Internal Revenue, 
Respondent on Review. 


Docket No. 9857. 

i 


Petition on Review 

IRVING WENIG hereby petitions the United States 
Circuit Court of Appeals for the District of Columbia to 
review the decision entered by The Tax Court of the United 
States on December 29,1947, ordering and deciding that for 
the fiscal year ended January 31,1942, there is a deficiency 
in income tax of $30,193.03. 

It has been stipulated by and between the Commissioner 
of Internal Revenue and the taxpayer that the decision of 
The Tax Court of the United States herein may be reviewed 
by this Court as provided for under section 1141(b)(2) of 
the Internal Revenue Code. This controversy involves 
Federal income taxes for the fiscal year ended January 31, 
1942. 


BERNARD J. LONG, 
RAYMOND J. BOWEN, 
Attorneys for Petitioner on 
Review. 


(Filed March 4, 1948.) 
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fUmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9818 

Irving Wenig, petitioner 

v. 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF TEE DECISION OF TEE TAX 
COURT OF TEE UNITED STATES 


BRIEF FOR THE RESPONDENT 


opinion below 

The only previous opinion in this case is the unreported 
memorandum findings of fact and opinion of the Tax Court. 
(R. 10-21. y 

JURISDICTION 

This appeal involves a deficiency in federal income tax 
for the fiscal year ended January 31, 1942, in the sum of 
$30,193.03. (R. 5, 10.) By stipulation of the parties (R. 
22), the case is brought to this Court by a petition filed 
March 4, 1948, by the taxpayer (R. 23), pursuant to the 
provisions of Sections 1141 and 1142 of the Internal Reve¬ 
nue Code for review of a decision entered by the Tax Court 
on December 29, 1947 (R. 21), affirming the determination 
of the Commissioner of Internal Revenue. 


1 Unless otherwise indicated, all record references herein are to the 
pages where such portions of the record on review are printed in the 
Appendix to the petitioner’s brief. 
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QUESTION PRESENTED 

Whether under the facts the Tax Court erred in affirming 
the determination of the Commissioner that the taxpayer is 
taxable, under Section 22 (a) of the Internal Revenue Code, 
upon that part of the income of D. & W. Metal Products 
Company, an alleged partnership, for the fiscal year ended 
January 31, 1942, which was reported by the taxpayer’s 
wife in her separate income tax return. 

STATUTE INVOLVED 

Internal Revenue Code: 

Sec. 22. Gross Income. 

(a) General Definition .—“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions, trades, businesses, commerce, or sales, or deal¬ 
ings in property, whether real or personal, growing out 
of the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever * * • 

(26 U. S.C. 1940 ed., Sec. 22.) 

Sec. 181. Partnership Not Taxable. 

Individuals carrying on business in partnership shall 
be liable for income tax only in their individual ca¬ 
pacity. 

(26 U. S. C. 1940 ed., Sec. 181.) 

Sec. 182. Tax of Partners. 

In computing the net income of each partner, he shall 
include, whether or not distribution is made to him— 

• •••••• 

(c) His distributive share of the ordinary net income 
or the ordinary net loss of the partnership, computed 
as provided in section 183 (b). 

(26 U. S. C. 1940 ed., Sec. 182.) 
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STATEMENT 

The Tax Court found the facts as follows (R. 10-15) : 2 

The petitioner is an individual, with office at 230 
Manida Street, New York, New York. He filed his 
income tax return for the fiscal year ended January 31, 
1942, with the collector of internal revenue at 110 East 
45th Street, New York, New York. 

The petitioner, came to the United States from Aus¬ 
tria in 1921 at the age of 20. He attended night school 
for about two years and was employed in various occu¬ 
pations. He and his wife, Ruth Wenig, were married 
July 2,1927. At that time he was employed as foreman 
for the United Metal Box Co., at compensation of $55 
a week. Ruth Wenig was 20 years of age at the time 
of their marriage, was a high school graduate and was 
employed as a billing clerk with a cotton converting 
concern. They have two sons born about 1929 and 1930. 

In order to help the petitioner go into business for 
himself, Ruth Wenig gave him her engagement ring to 
pawn. The petitioner borrowed $350 on the ring and 
bought some second-hand machines which he and his 
wife repaired. At about the end of 1927 he gave up his 
employment and went into business with a partner, 
Joseph DeBianco, in manufacturing metal products. 
Within a year DiBianco left the business and the peti¬ 
tioner continued with it alone. Ruth Wenig obtained 

2 The statement set forth in the taxpayer’s brief (pp. 2-8) contains 
material not included in the Tax Court’s findings and omits some of the 
facts found by the Tax Court. For that reason the Tax Court’s findings 
are here set out in full. The added matter in the taxpayer’s statement of 
facts apparently largely represents his own interpretation of testimony 
which was fully considered by the Tax Court and disposed of in early part 
of its opinion. (R. 15-18.) Examples of such statements are the state¬ 
ment (Br. 4) that the $100 was advanced by Ruth Wenig to repurchase 
the assets of the business in 1933 “upon the express understanding and 
agreement” that taxpayer would make her a partner; the statement (Br. 8) 
that on numerous occasions prior to February 1, 1941, Ruth Wenig had 
insisted that taxpayer execute a written partnership agreement, etc.; the 
emphasis which has been placed throughout this statement (Br. 2-8) upon 
the services performed by Ruth Wenig in prior years; and facts "which 
transpired several years after the taxable year involved (Br. 8). Among 
matters omitted in the taxpayer’s statement of facts is the finding of the 
Tax Court (R. 15) that the net profit of the business conducted by the 
taxpayer under the name of D. & W. Metal Products Co. for the year 
involved constituted income of the taxpayer. 
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employment as a bookkeeper and sales clerk from about 
1927 or 1928 to about 1930, devoting her earnings to 
paying the living expenses. Until about 1930 Ruth 
Wenig did clerical work, billing and bookkeeping for 
the business in the evenings. 

In about 1931 or 1932 petitioner and one Williams 
formed a partnership and incorporated the business 
under the name of D. & W. Metal Works, Inc. In 1932 
or 1933 the petitioner bought out Williams’ interest for 
$200 in cash advanced by his wife and $1,000 in trade. 
In 1933 an insurance company brought action against 
the corporation for an unpaid bill and obtained a judg¬ 
ment and execution by virtue of which a marshal of the 
City of New York on June 8,1933, sold the property of 
the corporation for $52.50. The petitioner bought it 
from the purchaser at the sale for $100 advanced by his 
wife. The business was not thereafter carried on as a 
corporation. 

In 1937 petitioner erected a building in which the 
business was thereafter carried on. Title to this prop¬ 
erty was taken in the petitioner’s name and so remained 
in the taxable year. 

In September 1937 the petitioner and his wife had an 
attorney prepare a partnership agreement purporting 
to be effective as of February 1, 1937, and a certificate 
to the effect that the petitioner and his wife were doing 
business under the assumed name of D. & W. Metal 
Products Co. These documents were never executed. 

In about 1935 the petitioner sought a loan from a 
bank and informed the bank’s representative that his 
wife was in the business on a partnership basis. The 
bank requested, and Ruth Wenig signed, a guaranty 
from her of any loans made in the name of D. & W. 
Metal Products Co. On April 7, 1941, she signed a 
similar guaranty. She was not authorized to draw 
checks on the bank account of the business before April 
1941. 

The principal product of the business was a metal 
radiator cover sold to home owners or dealers for show¬ 
rooms or homes. The petitioner found that this prod¬ 
uct could not compete successfully with a wooden cover 
sold for a much lower price. In the latter part of 1935 
or in 1936 Ruth Wenig devised a type of grille which 
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could be stamped out of a sheet of metal and which 
eliminated the costs of welding and installing purchased 
grilles and of keeping a supply of grilles on hand.; The 
selling price of the product was reduced and large 
quantities were thereafter sold to realtors and building 
contractors. 

In 1938 the manufacture of undersink cabinets was 
commenced. Ruth Wenig suggested improvements in 
the design of this product, advising that the space be 
covered to the floor and that a shelf and towel bar and a 
removable tray be installed. These improvements were 
incorporated in the cabinet and a substantial volume 
of such cabinets were made and sold. 

Ruth Wenig also suggested an improvement in the 
painting process through the use of a stream of water 
to remove paint fumes from the painting room. 

The sales of radiator covers and undersink cabinets 
and the net profit of the business for the fiscal years 
ended January 31, 1933 to 1942, inclusive, were: ! 


Fiscal Year 
ended 

Radiator 

Undersink 

i 

January 31 

Enclosures 

Cabinets 

Net Profit 

1933 

$ 37,571.57 


$ 1,134.00 
9,328.36 

1934 

30,305.02 


1935 

35,566.35 


7,091.58 

1936 

50,691.26 


7,469.56 
IS,375.32 

1937 

105,579.46 


1938 

158,987.69 

154,581.89 


32,469.22 

1939 

$ 29,978.26 

19,531.74 

1940 

222,515.39 

93,670.51 

42,376.33 

1941 

227,722.00 

129,624.28 

54,096.86 

1942 

279,520.53 

197,473.75 

119,7S6.52 


On February 1, 1941, the petitioner as First Party 
and his wife as Second Party, executed an agreement, 
reciting in part: 

• * * it is mutually agreed as follows: 

(1) That the Parties hereto shall, as partners, en¬ 
gage in and conduct the business of manufacturing 
Metal Radiator Covers and any and all other Metal 
Products manufactured by D. & W. Metal Products 
Co. 
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(3) That the terms of the Partnership shall begin 
as of February 1,1941, and shall continue for a period 
of two years, and shall be renewable. 

(5) That the capital of the Partnership shall be 
the present assets of the D. & W. Metal Products Co. 
It hereby being declared that as of February 1, 1941, 
the parties hereto are each the owners of an un¬ 
divided one-half interest in and to the said business. 
The First Party having transferred to the Second 
Party, as of February 1, 1941, an undivided one-half 
interest in and to the said business. That the con¬ 
sideration for the aforesaid transfer by the First 
Party to the Second Party is the love and affection 
borne by the First Party to the Second Party, and 
other mutual interests. That neither party’s con¬ 
tribution shall bear interest in their respective 
favors. 

(8) That each Party shall be entitled to draw from 
the funds of said Partnership, such funds as are spe¬ 
cifically agreed upon between them from time to time, 
but nevertheless in equal amounts. 

(9) * # • 

(b) That the net profits or net losses shall be di¬ 
vided equally between the Parties hereto and the 
amount of each shall be credited or debited, as the 
case may be, with his or her proportionate share 
thereof. 

The balance sheet as of January 31, 1941, of the 
D. & W. Metal Products Co., Irving Wenig, Proprietor, 
showed assets of $148,130.92, liabilities of $57,052.23 
and capital of Irving Wenig of $91,078.19. No capital 
account was shown in the name of Ruth Wenig. The 
balance sheet as of February 1, 1941, of D. & W. Metal 
Products Co., showing Irving Wenig and Ruth Wenig 
as partners, shows the same assets and liabilities, but 
the capital account is shown as Irving Wenig, $67,392.45 
and Ruth Wenig, $23,686.24. 

The net profit of the business for the taxable year 
(February 1, 1941, to January 31, 1942) was $119,- 
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786.52. Of this, $78,592.02 was credited to the peti¬ 
tioner’s capital account and $41,194.50 was credited to 
the capital account in the name of Ruth Wenig. 

The petitioner filed individual income tax returns for 
the fiscal year ended January 31, 1934, and each subse¬ 
quent fiscal year through the year January 31, 1941, in 
which he reported all the net profits of the business as 
his income. For the fiscal year ended January 31,1942, 
the petitioner filed a partnership return of income 
showing himself and his wife as partners. Employer’s 
Tax Returns were filed showing the petitioner as owner 
or proprietor of the business through the third quarter 
of 1942. The return for the fourth quarter of 1942 was 
signed by the petitioner as partner. The net profit of 
the business conducted by the petitioner under the name 
of D. & W. Metal Products Co., for the taxable year 
constituted income taxable to the petitioner. 

On the basis of the foregoing findings of fact the Tax 
Court held that no bona fide partnership consisting of the 
taxpayer and his wife existed in the taxable year for federal 
income tax purposes (R. 15-21), and affirmed the Commis¬ 
sioner’s determination of deficiency (R. 21). 

SUMMARY OF ARGUMENT 

The taxpayer is liable under the statute for tax upon all 
income from whatever source derived. Partnerships are 
not taxable as such for federal income tax purposes, but the 
individual members thereof are liable for tax upon their 
distributive share of the partnership income whether dis¬ 
tributed to them or not. For federal income tax purposes 
there must be a bona fide partnership entered into for pur¬ 
poses of carrying on a trade or business, and where the 
alleged partnership is composed of members of an intimate 
family group the arrangement is subject to special scrutiny. 
The bona fides of such a family partnership arrangement are 
a question of fact for the trial court to determine and its 
finding is not subject to review if supported by substantial 
evidence. 

In this case the formation of the alleged partnership 
between the taxpayer and his wife was not motivated by a 
business purpose. No new capital originating with her was 
furnished by the wife on formation of the alleged partner- 
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ship and no new services of a substantial nature were fur¬ 
nished by her after its formation. The evidence supports 
the Tax Court’s findings that capital and services con¬ 
tributed by her in prior years were not contributed under 
circumstances which would make her a partner, and the 
formation of the alleged partnership on February 1, 1941, 
only resulted in a rearrangement of the family income, 
which will not be recognized for tax purposes. No change 
was made in the conduct of the business and the Tax Court 
properly held that the entire profit of the business for the 
year involved is taxable to the taxpayer. 

Review of findings and decisions of the Tax Court is 
governed by the applicable provisions of the Internal Reve¬ 
nue Code and decisions thereunder, and not by the provi¬ 
sions of the Administrative Procedure Act. 

ARGUMENT 

I 

The Tax Court Did Not Err in Sustaining the Commissioner’s 
Determination That Taxpayer is Taxable under Section 22 
(a) of the Internal Revenue Code upon All of the Income of 
D. & W. Metal Products Company for the Taxable Year 
Involved. 

In the words of the Circuit Court of Appeals for the 
Fourth Circuit, in Mauldin v. Commissioner , 155 F. 2d 666, 
668 — 

this case merely represents another in the stream of 
cases now coming before the courts wherein taxpayers 
have sought by various types of reallocation of income 
within the family group to retain the enjoyment of a 
large income without the normally incident tax conse¬ 
quences. 

The stream has swollen considerably since the decision in 
the Mauldin case, at least to the extent that so-called family 
partnerships are involved. 

In the instant case the issue involved is whether the Tax 
Court erred in sustaining the Commissioner’s determina¬ 
tion that the taxpayer is taxable upon the entire income of 
D. & W. Metal Products Company for the fiscal year ended 
January 31, 1942, the business of which is alleged to have 
been conducted in partnership by the taxpayer and his wife. 
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The Commissioner determined that the income in question 
was taxable to the taxpayer under Section 22 (a) of the 
Internal Revenue Code, supra, which provides that for pur¬ 
poses of the federal income tax “gross income’* shall in¬ 
clude income from whatever source derived. The taxpayer 
contends (Br. 11-27) that the net profits of D. & W. Metal 
Products Company, over and above that reported by him 
as salary and commissions, represent partnership income 
taxable in equal shares to him and his wife, under the provi¬ 
sions of Sections 181 and 182 (c) of the Internal Revenue 
Code, supra, or, in the alternative (Br. 27-31), that if no 
bona fide partnership existed for federal income tax pur¬ 
poses, his wife, nevertheless, was entitled to an interest in 
the earnings of the business. The Tax Court found as a 
fact that the net profit of the business conducted by the 
taxpayer under the name of D. & W. Metal Products Com¬ 
pany for the period involved is taxable to him. (R. 15.) i 
Determination of the issue here involved is controlled by 
the recent decisions of the Supreme Court in Commissioner 
v. Tower, 327 U. S. 280, and Lusthaus v. Commissioner, 327 
U. S. 293, and by innumerable decisions of the several Cir¬ 
cuit Courts of Appeals, both before and since the above 
decisions of the Supreme Court, involving the taxation of 
income of so-called family partnerships. 

Partnerships are not taxable as such for federal income 
tax purposes (Section 181, supra), but the individual mem¬ 
bers thereof are taxable upon their distributive share of 
the partnership income whether distributed or not (Section 
182 (c), supra). The only question for determination in a 
case such as this one is whether a bona fide partnership did 
in fact exist within the meaning of the income tax statutes 
as interpreted by the courts. In Commissioner v. Tower, 
supra, the Supreme Court, citing Ward v. Thompson, 22 
How. 330, and Meehan v. Valentine, 145 U. S. 611, said 

(p. 286):— 3 

A partnership is generally said to be created when 
persons join together their money, goods, labor, or 
skill for the purpose of carrying on a trade, profession, 
or business and when there is community of interest in 
the profits and losses. 

3 See, also, Cohan v. Commissioner, 39 F. 2d 540, 542 (C.C.A. 2d); Mead 
v. Commissioner, 131 F. 2d 323, 324 (C.C.A. 5th), certiorari denied, 318 
U. S. 777. 
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The Supreme Court also made it clear that the existence 
of a bona fide partnership for federal income taxes is a ques¬ 
tion of fact, and that the only question for appellate review 
is whether the finding of the Tax Court is supported by 
substantial evidence. 4 The Court added (pp. 286-287): 

When the existence of an alleged partnership arrange¬ 
ment is challenged by outsiders, the question arises 
whether the partners really and truly intended to join 
together for the purpose of carrying on business and 
sharing in the profits or losses or both. And their in¬ 
tention in this respect is a question of fact, to be deter¬ 
mined from testimony disclosed by their “agreement, 
considered as a whole, and by their conduct in execution 
of its pro visions.’ 7 [Citations.] We see no reason 
why this general rule should not apply in tax cases 
where the Government challenges the existence of a 
partnership for tax purposes. Here the Tax Court [as 
in the instant case], acting pursuant to its authority in 
connection with the enforcement of federal laws, has 
found from testimony before it that respondent and his 
wife did not intend to carry on business as a partner¬ 
ship. This finding of fact, since supported by evidence, 
is final. 

As pointed out by the taxpayer (Br. 11), the Supreme 
Court recognized that a bona fide partnership may exist 
between husband and wife for federal income tax purposes. 
And the courts have so held when the evidence justifies such 
a finding. The internal revenue laws have never condemned 
family partnerships as such. They have never discrimi¬ 
nated in favor of or against such partnerships. The most 
that can be said is that the courts generally, and properly, 
have subjected such arrangements to careful scrutiny be¬ 
cause of the intimate family relationship. In Fisher v. 


4 Even before the above decisions of the Supreme Court in the above 
cases the courts recognized that the question was one of fact. For example, 
see Grant v. Commissioner, 150 F. 2d 915 (C.C.A. 10th); Bradshaw v. 
Commissioner, 150 F. 2d 918 (C.C.A. 10th); Supomick v. Commissioner, 
150 F. 2d 110 (C.C.A. 8th); Argo v. Commissioner, 150 F. 2d 67 (C.C.A. 
5th), certiorari denied, 326 U. S. 762; Doll v. Commissioner, 149 F. 2d 239 
(C.C.A. 8th), certiorari denied, 326 U. S. 725; Waldburger v. Helvering, 
131 F. 2d 598 (C.C.A. 2d). 
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Commissioner, 29 B.T.A. 1041, affirmed, 74 F. 2d 1014 
(C.C.A. 2d), the Board of Tax Appeals said (p. 1048): 

Arrangements within families for the diversion of 
income, while not necessarily subject to condemnation 
because of the close relationship of the parties, are al¬ 
ways subject to careful scrutiny and clear and convinc¬ 
ing evidence is required to establish their bona tides. 

See, also, Lorenz v. Commissioner, 3 T.C. 746, 751, 
affirmed, per curiam, 148 F. 2d 527 (C.C.A. 6th), certiorari 
denied, 327 U. S. 786; Greenberg v. Commissioner, 5 T.C. 
532, affirmed, per curiam, 158 F. 2d 800 (C.C.A. 6th); Grant 
v. Commissioner, 150 F. 2d 915 (C.C.A. 10th); Commissioner 
v. Tower, supra, p. 291. 

That the bona fides of a partnership arrangement such 
as that involved in the instant case are, for federal income 
tax purposes, a question of fact to be determined by the trial 
court is made abundantly clear by the above decisions of the 
Supreme Court and a great many decisions of the several 
Circuit Courts of Appeals, most of them since the decisions 
in the Tower and Lusthaus cases. 5 . Since the decision of 
the Supreme Court in the above cases it is also clear, as the 
Tax Court pointed out in this case (R. 18), that the question 
in each case is who earned the income. In the Tower case, 
supra, the Supreme Court, citing Lucas v. Earl, 281 U. S. 
Ill, and Commissioner v. Court Holding Co., 324 U. S. 331, 
said (pp. 289-290): 6 

5 See, as examples, Nordling v. Commissioner, 166 F. 2d 703 (C.C.A. 9th); 
Appel v. Smith, 161 F. 2d 121 (C.C.A. 7th); Davis v. Commissioner, 161 
F. 2d 361 (C.C.A. 3d); Walker v. Commissioner, 160 F. 2d 313 (C.C.A. 
3d); Schreiber v. Commissioner, 160 F. 2d 108 (C.C.A. 6th); Epps v. Com¬ 
missioner, 164 F. 2d 482 (C.C.A. 6th); Morton v. Thomas, 158 F. 2d 574 
(C.C.A. 5th), certiorari denied, 330 U. S. 834; Seibert v. Commissioner, 
156 F. 2d 227 (C.C.A. 2d); Thorrez v. Commissioner, 155 F. 2d 791 
(C.C.A. 6th); Mauldin v. Commissioner, 155 F. 2d 666 (C.C.A. 4th); 
Lowry v. Commissioner, 154 F. 2d 448 (C.C.A. 6th), certiorari denied, 
329 U. S. 725; Blalock v. Allen, 151 F. 2d 927 (C.C.A. 5th); Grant v. 
Commissioner, 150 F. 2d 915 (C.C.A. 10th); Supornick v. Commissioner, 
150 F. 2d 110 (C.C.A. 8th); Argo v. Commissioner, 150 F. 2d 67 (C.C.A- 
5th), certiorari denied, 326 U. S. 762; Doll v. Commissioner, 149 F. 2d 239 
(C.C.A. 8th), certiorari denied, 326 U. S. 725. 

6 See, also, Economos v. Commissioner, 167 F. 2d 165 (C.C.A. 4th); 
Fletcher v. Commissioner, 164 F. 2d 182 (C.C.A. 2d), certiorari denied, 
March 15,1948; Belcher v. Commissioner, 162 F. 2d 974 (C.C.A. 5th), cer¬ 
tiorari denied, 332 U. S. 824; Scherf v. Commissioner, 161 F. 2d 495 
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The question here is not simply who actually owned a 
share of the capital attributed to the wife on the part¬ 
nership books. A person may be taxed on profits 
earned from property, where he neither owns nor con¬ 
trols it. Lucas v. Earl, supra. The issue is who earned 
the income and that issue depends on whether this hus¬ 
band and wife really intended to carry on business as 
a partnership. Those issues cannot be decided simply 
by looking at a single step in a complicated transaction. 
To decide who worked for, otherwise created or con¬ 
trolled the income, all steps in the process of earning 
the profits must be taken into consideration. See 
Commissioner v. Court Holding Co., 324 U. S. 331, 334. 

Cases decided since the decisions in the Tower and Lust - 
halts cases, supra, in which the Tax Court and the several 
Circuit Courts of Appeals have applied the principle that 
the income of so-called family partnerships is taxable 
to the earner of the income are too numerous and too uni¬ 
form to justify extended review. Many of them are only 
per curiam opinions affirming unreported memorandum 
findings of fact and opinions of the Tax Court, such as filed 
by the Tax Court in the instant case. (R. 10-21.) They 
embrace an ever-increasing variety of factual situations and 
when considered along with cases already cited they merely 
emphasize the factual nature of such cases. 7 Each case 


(C.C.A. 5th), certiorari denied, 332 U. S. 810, and cases cited; Hash v. 
Commissioner, 152 F. 2d 722 (C.C.A. 4th), certiorari denied, 328 U. S. 838, 
and cases cited; Doll v. Commissioner, 149 F. 2d 239 (C.C.A. 8th), cer¬ 
tiorari denied, 326 U. S. 725; Earp v. Jones, 131 F. 2d 292 (C.C.A. 10th), 
certiorari denied, 318 U. S. 764; Mead v. Commissioner, 131 F. 2d 323 
(C.C.A. 5th), certiorari denied, 318 U. S. 777. 

7 As typical, see Eeonomos v. Commissioner, 167 F. 2d 165 (C.C.A. 4th); 
Nordling v. Commissioner, 166 F. 2d 703 (C.C.A. 9th); Simmons v. Com¬ 
missioner, 164 F. 2d 220 (C.C.A. 5th); Fletcher v. Commissioner, 164 F. 
2d 182 (C.C.A. 2d), certiorari denied, March 15, 1948; Belcher v. Com¬ 
missioner, 162 F. 2d 974 (C.C.A. 5th), certiorari denied, 332 U. S. 824; 
Epps v. Commissioner, 164 F. 2d 482 (C.C.A. 6th), affirming per curiam de¬ 
cision of May 31, 1946 (1946 P-H T.C. Memorandum Decisions, par. 
46,134); Dawson v. Commissioner, 163 F. 2d 664 (C.C.A. 6th); Benson v. 
Commissioner, 161 F. 2d 821 (C.C.A. 5th); Greenberg v. Commissioner, 
158 F. 2d 800 (C.C.A. 6th), affirming per curiam 5 T.C. 732; Morton v. 
Thomas, 15S F. 2d 574 (C.C.A. 5th), certiorari denied, 330 U. S. 834; 
De Korse v. Commissioner, 158 F. 2d 801 (C.C.A. 6th), affirming per 
curiam 5 T.C. 94; Seibert v. Commissioner, 156 F. 2d 227 (C.C.A. 2d), 
affir ming per curiam decision of September 28, 1945, in Martin v. Com- 
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must necessarily depend upon its own facts, and as the Cir¬ 
cuit Court of Appeals for the Third Circuit said, in Eisen- 
berg v. Commissioner, 161 F. 2d 506, 510, certiorari denied, 
332 U. S. 767: 

Little can be accomplished toward ultimate deter¬ 
mination of the tax responsibility, at least in this class 
of cases, by ferreting out analogous parts of other cases, 
particularly since “no one fact is decisive.” It is well- 
settled that the Tax Court’s determination, if supported 
by the facts, is conclusive. That we would not be in¬ 
clined to draw the same conclusions or make the same 
inferences is of no significance whatever. As stated by 
Judge Dobie in Hash v. Commissioner, supra, at page 
725 of 152 F. 2d, “Each case in this field turns on its 
own facts; and our function ceases when we determine, 
as we do here, that the overall picture gleaned from the 
record furnishes ample and substantial basis for the 
inferences drawn by the Tax Court. * * *” 

In the instant case the Tax Court found on the evidence 
that the net profits of D. & W. Metal Products Company for 
the period involved constituted income of the taxpayer. 
(R. 15.) This finding is supported by the evidence, and 
in the words of the Supreme Court in Commissioner v. 
Tower, supra, p. 287, the decision of the Tax Court was cor¬ 
rect unless it “erroneously disregarded or improperly 
applied certain legal principles”. We submit no such error 
was committed here. In his argument (Br. 11-32) the tax¬ 
payer does not point out wherein the Tax Court erroneously 
disregarded or improperly applied any legal principle. His 
argument is principally that the evidence established that 
a bona fide partnership existed between him and his wife 
during the taxable year for federal income tax purposes. 
He says that the Tax Court failed to find one way or the 
other whether the taxpayer and his wife were carrying on 
business as partners during the taxable year (Br. 13), but 

missioner (1945 P-H T.C. Memorandum Decisions, par. 45,309); Livie v. 
Commissioner, 155 F. 2d 728 (C.C.A. 6th), affirming per curiam decision 
of January 24, 1945 (1945 P-H T.C. Memorandum Decisions, par. 45,029; 
Cam field v. Commissioner, 154 F. 2d 1016 (C.C.A. 6th), affirming per 
curiam decision of February 9, 1944 (1944 P-H T.C. Memorandum De¬ 
cisions, par. 44,039; Lowry v. Commissioner, 154 F. 2d 448 (C.C.A. 6th), 
certiorari denied, 329 U. S. 725. 
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the finding (R. 15) that the net profit of the business was 
taxable to the taxpayer is a complete answer. He then sets 
out what he conceives to be facts based on “undisputed 
evidence” to support his contention that a bona fide part¬ 
nership existed between them during the year involved. 
(Br. 13-14.) These statements, not strictly in accordance 
with the Tax Court’s findings, relate principally to the 
nature and extent of capital furnished and services rendered 
by the taxpayer’s wife prior to the actual formation of the 
alleged partnership. The Tax Court carefully considered 
and properly disposed of the taxpayer’s contentions with 
respect to these facts. (R. 15-18.) 

In its opinion the Tax Court pointed out that the original 
petition herein which was filed with the Tax Court before the 
decisions of the Supreme Court in Commissioner v. Tower 
and Lusthaus v. Commissioner, supra, merely alleged execu¬ 
tion of the partnership agreement of February 1, 1941, 
under which the net profits of the business for the taxable 
year were credited to their respective capital accounts. 
After the Supreme Court decisions were entered the tax¬ 
payer filed an amended petition alleging that in 1933 he and 
his wife agreed orally that thereafter they would be partners 
in the business previously conducted by him; that his wife 
furnished the capital to start the business and contributed 
substantial and vital services; that a written agreement 
of partnership was executed on or about February 1, 1941. 
(R. 15-16.) The Tax Court pointed out, however, that the 
agreement of February 1,1941, did not purport to evidence 
a pre-existing partnership, but only to establish a new 
partnership originating on that date in which the tax¬ 
payer’s wife was receiving an interest by contemporaneous 
gift from the taxpayer. The consideration stated in the 
partnership agreement for the transfer of an interest to 
the wife was stated to be love and affection and other mutual 
interests. The transfer of an interest in the business to 
the wife was not made in consideration of past services 
rendered or capital furnished. No new capital was con¬ 
tributed by the wife at the time of formation of the partner¬ 
ship, or thereafter, and no new services performed by 
her of a vital nature which would justify a conclusion that 
they had embarked upon a business venture as partners. 
The taxpayer continued to manage the business in every 
respect as he had in the past. 



15 


The Tax Court properly held that the taxpayer had failed 
to sustain his contention that a partnership existed from 
about 1933 by reason of the contribution of capital and 
services by his wife. The original advance of $350 
realized from pawning her engagement ring, the later ad¬ 
vance of $200 to buy out taxpayer’s original partner, and 
the advance of $100 or more in 1933 to buy back the assets 
of the business following the sale on execution were held not 
to have been (R. 16-17)— 

intended as investments in the business as a partner, 
but rather that they were loans or gifts to the petitioner, 
at first to enable him to start a business of his own and 
later to save it for him. 

The Tax Court also held that the services performed by the 
taxpayer’s wife prior to 1930 “were plainly not in the 
capacity of a partner”; and added (R. 17) : 

It is not shown that she performed regular services in 
the business after 1930 in any capacity. 

With respect to the incidental services credited to tax¬ 
payer’s wife in later years in connection with the redesign¬ 
ing of radiator covers, the designing of metal sink cabinets, 
and other suggested improvements in methods, the Tax 
Court said (R. 18): 

We think these services of Ruth Wenig were not 
managerial, nor were they other vital services of the 
character of a partner’s services to a partnership. 
She was obviously interested in the success of the 
business, as it provided the livelihood of the family. 
She volunteered her ideas and personal help at times 
to promote the business. The fact that some of these 
ideas may have led to the success of the enterprise does 
not mark her contribution as that of a partner. Ideas 
of employees or friends may often be the source of 
substantial profit to the owner of a business, but do not 
thereby make the one suggesting them partners of the 
owner. 

The record fully supports these conclusions. The cases 
principally relied upon by the taxpayer (Br. 14-20) do not 
require a different result. In Weizer v. Commissioner, 165 
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F. 2d 772, and Lawton v. Commissioner, 164 F. 2d 380, cited 
by the taxpayer (Br. 15), the Circuit Court of Appeals for 
the Sixth Circuit reversed decisions by the Tax Court, hold¬ 
ing that no bona fide family partnership existed for income 
tax purposes. Regardless of whether or not the Circuit 
Court of Appeals exceeded its jurisdiction to review Tax 
Court decisions in these cases, the facts as set out in the 
opinions of that court show a far more substantial basis for 
recognizing the bona fides of the alleged partnerships, both 
with respect to capital furnished and services rendered in 
the conduct of the business, than do the facts shown by the 
record in the instant case. In many other cases the appel¬ 
late courts have sustained the decision of the Tax Court 
where the other members of the family sought to be in¬ 
cluded in the so-called partnership had contributed capital 
or rendered services, or both, at least as substantial, if not 
more so, than the wife’s contributions to the business in 
the instant case. See, particularly, Thorrez v. Commis¬ 
sioner , 155 F. 2d 791 (C.C.A. 6th), w’here both the capital 
and services contributed by Mrs. Joseph Michner, wife of 
one of the partners, were far more substantial than the con¬ 
tributions of this taxpayer’s wife, and Doll v. Commissioner , 

149 F. 2d 239 (C.C.A. 8th), certiorari denied, 326 U. S. 725,® 
where the taxpayer’s wife contributed services to the busi¬ 
ness of a far more substantial and beneficial character. 

In Allen v. Knott, 166 F. 2d 798 (C.C.A. 5th), also cited 
by the taxpayer (Br. 17), the Circuit Court of Appeals 
merely held that the finding by a District Court jury that a 
bona fide partnership existed between the taxpayer and 
his wife was sustained by the evidence. The facts in that 

8 Appel v. Smith, 161 F. 2d 121 (C.C.A. 7th); Davis v. Commissioner, 

161 F. 2d 361 (C.C.A. 3d), affirming decision of October 21, 1946 (1946 ! 

P-H T.C. Memorandum Decisions, par. 46,249); Walker v. Commissioner, 

160 F. 2d 313 (C.C.A. 3d), affirming decision of June 28, 1946 (1946 
P-H T.C. Memorandum Decisions, par. 46,159); Schreiber v. Commis¬ 
sioner, 160 F. 2d 108 (C.C.A. 6th), affirming 6 T.C. 707; Morton v. Thomas, 

158 F. 2d 574 (C.C.A. 5th), certiorari denied, 330 U. S. 834; Ewing v. 
Commissioner, 157 F. 2d 679 (C.C.A. 6th); Seibert v. Commissioner, 156 
F. 2d 227 (C.C.A. 2d) affirming decision of September 28, 1945, in Martin 
v. Commissioner (1945 P-H T.C. Memorandum Decisions, par. 45,309); 
Cornfield v. Commissioner, 154 F. 2d 1016 (C.C.A. 6th); Blalock v. Allen, 

151 F. 2d 927 (C.C.A. 5th); Supomick v. Commissioner, 150 F. 2d 110 
(C.C.A. 8th); Doll v. Commissioner , 149 F. 2d 239 (C.C.A. 8th), cer¬ 
tiorari denied, 326 U. S. 725. 
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case fully justify the decision. In Anderson v. Commis¬ 
sioner, 6 T. C. 956, and Kovalchick v. Commissioner, de¬ 
cided June 19, 1945 (1945 P-H T. C. Memorandum Deci¬ 
sions, par. 46,216), cited by the taxpayer (Br. 18, 19), the 
Tax Court found that a bona fide partnership existed for 
tax purposes. In this case the Tax Court found that all 
of the income of the business conducted by the taxpayer was 
taxable to him. Since the question involved is a question 
of fact, and the determination of the issue necessarily de¬ 
pends upon the facts of the particular case, the Tax Court 
decisions just cited can be of no assistance here. 

There is no merit to the arguments that it is not neces¬ 
sary for contributions to be made by partners in order to 
form the basis of a valid partnership (Br. 23); that the 
contributions made by the taxpayer’s wife were not made as 
loans or gifts (Br. 24); that the fact that taxpayer’s wife 
was not made a partner in the business prior to the taxable 
year is immaterial (Br. 25-26); and that the “recognition” 
of the taxpayer’6 wife as a partner was not a gift to her 
(Br. 26-27). The Tax Court fully considered these con¬ 
tentions and the evidence upon which they were based as 
well as all other evidence in the record. Its conclusions 
are fully supported by the evidence and if this Court’s 
scope of review were broad enough to review the evidence 
and draw its own conclusions we submit it would agree with 
the Tax Court. 

As the Tax Court pointed out (R. 18), and as is made 
abundantly clear by the numerous authorities already cited, 
the question here is “who earned the income of this busi¬ 
ness!” After reviewing all of the evidence the Tax Court 
found that no partnership had been formed prior to the 
taxable year and no partnership had been intended to be 
formed prior to the taxable year; that any contributions 
of capital or services had not been made with the idea of 
acquiring an interest in the business; and that the undivided 
one-half interest which she acquired at the beginning of the 
taxable year was acquired as a gift from the taxpayer. (R. 
15-21.) These conclusions are supported by the evidence and 
the case is indistinguishable in substance from Commis¬ 
sioner v. Tower, supra, and Lusthaus v. Commissioner, \ 
supra. No new capital was added to the business and no \ 
change was made in its management and control. The al¬ 
leged partnership agreement, so far as federal income taxes 


i 
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are concerned, merely represented a reallocation of income 
within the family group. See Economos v. Commissioner, 
167 F. 2d 165 (C.C.A.4th). 

Likewise, there is no merit to the argument (Br. 27-31) 
that if no partnership existed the taxpayer’s wife neverthe¬ 
less w r as entitled to an interest in the earnings of the 
business. No basis w’as laid in the pleadings for such alter¬ 
nate relief, and there is nothing in the Tax Court’s findings 
upon which such a decision would be predicated. The tax¬ 
payer admits (Br. 30) that the issue before the Tax Court 
was whether the Commissioner’s determination that the 
taxpayer w*as taxable upon the whole of the income of the 
business for the period involved was correct. The Tax 
Court found that all of the profit of the business was in¬ 
come of the taxpayer (R. 15), and that finding is supported 
by the evidence. The nature and extent of the wife’s con¬ 
tributions could justify no other result, and the cases 
cited by taxpayer are so different in their facts that they are 
not even remotely applicable. 

II 

The Scope of Review of the Tax Court Findings and Decisions 
is Not Enlarged by the Administrative Procedure Act 

To support his argument, which is based mostly upon his 
own interpretation of the evidence, the taxpayer urges (Br. 
31-32) that as a result of the enactment of the Administra¬ 
tive Procedure Act, c. 324, 60 Stat. 237, which was approved 
June 11, 1946, the appellate courts no longer are limited 
in their scope of review of decisions of the Tax Court, as 
previously held by the Supreme Court in Dobson v. Com¬ 
missioner, 320 U. S. 498, rehearing denied, 321 U. S. 231, 
and many other cases, including the Tower and Lusthaus 
cases, which are directly in point here. A simple answer 
% to that argument, so far as this case is concerned, is found 
in Section 12 of the Act which provides, among other things, 
that the Act shall take effect three months after its ap¬ 
proval, except that Sections 7 and 8 (relating to hearings 
and decisions by administrative agencies) shall take effect 
six months after approval. The original and amended 
petitions in this case were filed with the Tax Court prior 
to the date of approval of the Administrative Procedure 
Act, and there is nothing in the Act which subjects such 
prior proceedings to its provisions. 
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However, regardless of any possible application of the 
Administrative Procedure Act to actions pending at the 
time its provisions become effective, we submit it has no 
application to proceedings before the Tax Court. The only 
authority cited by the taxpayer in support of his position 
(Br. 32) is Lincoln Electric Co. v. Commissioner, 162 F. 
2d 379, in which the Circuit Court of Appeals for the Sixth 
Circuit expressed the opinion that as a result of the enact¬ 
ment of the Administrative Procedure Act the scope of 
review of the appellate courts doubtless had been broadened. 
However, in that case that court did not find it necessary 
to develop the subject because it concluded that the Tax 
Court had misinterpreted the provisions of law involved 
in the case. In subsequent cases that court has failed to 
follow up its original pronouncement. Applicability of 
the Administrative Procedure Act was urged before that 
court in Cronin’s Estate v. Commissioner, 164 F. 2d 561, 
but was not adverted to by the court in affirming the deci¬ 
sion of the Tax Court on two issues and reversing it on 
another. In Dawson v. Commissioner, 163 F. 2d 664, that 
court found it unnecessary to consider the question because 
it would have arrived at the same result in any event, and 
in MacDonald v. Commissioner, 165 F. 2d 213, a family 
partnership case where applicability of the Administrative 
Procedure Act was urged, the same court affirmed the de¬ 
cision of the Tax Court, per curiam, on authority of Com¬ 
missioner v. Tower, supra, and Lusthaus v. Commissioner, 
supra , and in Gates, McDonald & Co. v. Commissioner, de¬ 
cided April 16, 1948 (1948 P-Il, par. 72,458), involving the 
reasonableness of salary deductions, where the applicability 
of the Act again was urged, the same court again affirmed, 
without opinion, decision of April 28, 1947 (1947 P-H T. C. 
Memorandum Decisions, par. 47,111) without mentioning 
the Administrative Procedure Act. On the other hand, the 
Circuit Court of Appeals for the Seventh Circuit specifically 
held in Anderson v. Commissioner, 164 F. 2d 870, that the 
provisions of that Act were not applicable to Tax Court 
proceedings, and in denying petitions for rehearing in 
Seattle Brewing & Malting Co. v. Commissioner, 165 F. 2d 

216, and Commissioner v. Rainier Breiving Co., 165 F. 2d 

217, the Circuit Court of A-ppeals for the Ninth Circuit, on 
February 18, 1948, emphasized its reliance upon the de¬ 
cisions of the Supreme Court in Dobson v. Commissioner, 
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supra, and later cases to the same effect. See Seattle Brew¬ 
ing & Malting Co. v. Commissioner, 166 F. 2d 326, and Com¬ 
missioner v. Rainier Brewing Co., 166 F. 2d 324. 

So far as the merits of the taxpayer’s suggestion are con¬ 
cerned, it depends upon whether the Tax Court is an 
“agency” of the Government within the meaning of Section 
2 (a) of the Act, the actions of which are subject to review 
in accordance with the provisions of Section 10 thereof, or 
whether it is one of the “courts” which are by Section 2 (a) 
specifically excluded from the provisions of the Act. 

Since the taxpayer has dealt with this subject so super¬ 
ficially, we will do no more than point out that Section 10 
of the Administrative Procedure Act authorizing judicial 
review of actions of an “agency” subject to its provisions 
provides that except so far as statutes preclude judicial 
review, or agency action is by law committed to agency dis¬ 
cretion, any person suffering legal .wrong because of any 
agency action shall be entitled to judicial review thereof. 
Subsection (b) of Section 10, relating to form and venue 
of such review, provides that “agency” action shall be sub¬ 
ject to judicial review in civil or criminal proceedings for 
judicial enforcement “except to the extent that prior, ade¬ 
quate, and exclusive opportunity for such review is pro¬ 
vided by law.” 

This latter provision, as well as the definition of 
“agency” in Section 2(a) of the Act, definitely excludes 
determinations by the Tax Court. Ever since the decision 
of the Supreme Court in Old Colony Tr. Co. v. Commis¬ 
sioner, 279 U. S. 716, sustaining the jurisdiction of the appel¬ 
late courts to review decisions of the Board of Tax Appeals 
(now the Tax Court), and the many recent decisions of that 
Court, including Dobson v. Commissioner, supra; Commis¬ 
sioner v. Tower, supra; and Lusthaus v. Commissioner, 
supra, clarifying the nature and extent of appellate review 
of Tax Court decisions, the extent of review of Tax Court 
decisions as authorized by the provisions of the Internal 
Revenue Code has been considered adequate and exclusive. 
We see no reason for a different conclusion now, and there 
is nothing in the Administrative'Procedure Act or its legis- 
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lative history 9 to indicate that the provisions of the In¬ 
ternal Revenue Code dealing with the functions of the Tax 
Court and review of its decisions are no longer applicable. 
On the contrary, the provisions of the Act and its legis¬ 
lative history clearly indicate that the Tax Court is one of 
the ‘‘courts” which Congress intended to exclude from its 
provisions. 

CONCLUSION 

The decision of the Tax Court is correct. It is fully sup¬ 
ported by the facts and the law and should be affirmed. 

Respectfully submitted, 

Theron Lamar Caudle, 
Assistant Attorney General. 
George A. Stinson, 

Fred E. Youngman, 

Special Assistants to the 
Attorney General. 

June 1948. 


0 See S. Doc. No. 248, 79th Cong., 2d Sess., entitled “Administrative Pro¬ 
cedure Act, Legislative History, 79th Congress, 1944-1946,” containing 
Congressional Committee reports and other matter dealing with construc¬ 
tion and application of its provisions while the legislation was under 
consideration. 
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